BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Tammy L. McPherson	 				:
							:
	v.						:		C-2023-3037690
							:
PPL Electric Utilities Corporation	:



ORDER GRANTING IN PART AND DENYING IN PART
PRELIMINARY OBJECTIONS OF PPL ELECTRIC UTILITIES CORPORATION

HISTORY OF THE PROCEEDING

		On January 4, 2023, Tammy L. McPherson (“Complainant”) filed a formal Complaint against PPL Electric Utilities Corporation (“Respondent”) with the Pennsylvania Public Utility Commission (“Commission”) requesting that Respondent fix a current sewer line damaged by a pole anchor (alternatively referred to as an “anchor rod”) as well as pay for prior bills the Complainant incurred to previously fix the same issue.  Complainant also requests that Respondent clean up raw sewage from the basement and pay for her suffering.  The pleading includes documentation alleging that the pole anchor in question belongs to Respondent.  The Complaint was served by the Commission's Secretary on January 18, 2023.

		On February 7, 2023, Respondent filed its Answer and New Matter along with Preliminary Objections (“POs”) with both filings properly accompanied by a Notice to Plead.  In its Answer and New Matter, Respondent denied that it owns or is responsible for the anchor rod that Complainant alleges damaged her sewer line.  Respondent avers that there are two anchor rods securing the utility pole on Complainant’s property.  Respondent asserts that the anchor rod with yellow guarding is owned by Respondent and the anchor rod with white guarding is owned by either Service Electric Telephone Company, LLC (“Service Electric”) or Zito Media Voice, LLC (“Zito Media”) and that it is the anchor line with white guarding that is at issue.  
		The POs assert that relief should be granted in this matter on the following grounds: (1) the Complaint is legally insufficient as it fails to allege that Respondent has violated the Public Utility Code, the Commission’s regulations, a Commission Order or Commission-approved tariff, (2) the Complainant failed to join a necessary party (i.e. the utility that owns the anchor rod at issue) and (3) the Commission has no authority to order the payment of monetary compensation.    

		The response period has run and no response was filed to the New Matter or the POs.  The case has been assigned to me and the POs are ripe for disposition.  For the reasons discussed below, the preliminary objections will be granted in part and denied in part.  

DISCUSSION

		Commission preliminary objection practice is similar to Pennsylvania civil practice. Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-000935435 (July 18, 1994).  When considering the preliminary objections, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible. P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections. Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).   

		The regulation governing preliminary objections sets forth as follows:

§ 5.101.  Preliminary objections.
(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)  Insufficient specificity of a pleading.

(4)  Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)  Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)  Standing of a party to participate in the proceeding.
*
52 Pa. Code § 5.101(a).  

		In reviewing preliminary objections, only the facts in the pleadings filed by the nonmoving party can be presumed to be true to determine whether recovery is possible. Pennsylvania State Lodge, Fraternal Order of Police v. Dept. of Conservation & Natural Resources, 909 A2d 413 (Pa. Cmwlth. 2006) aff'd, 492 Pa. 304, 924 A.2d 1203 (2007).  
The reviewing authority will accept as true the well-pled averments set forth in the complaint, and all inferences reasonably deducible therefrom.  Conclusions of law, unwarranted inferences from facts, argumentative allegations, or expressions of opinion will not be accepted as true for purposes of evaluating preliminary objections.  "In order to sustain preliminary objections, it must appear with certainty that the law will not permit recovery, and, where any doubt exists as to whether the preliminary objections should be sustained, the doubt must be resolved in favor of overruling the preliminary objections. Corman, et al. v. The National Collegiate Athletic Association, 74 A.3d 1149 (Pa. Cmwlth. 2013).

		For the Complainant to prevail, there must be a statute, regulation or order which the Commission is authorized to enforce.  The Complaint must set forth anything done or omitted to be done by Respondent in violation of any law which the Commission has jurisdiction to administer. 66 Pa. C.S. § 701; 52 Pa. Code § 5.21(a).  
The first preliminary objection raised by Respondent asserts that the Complaint is legally insufficient under 52 Pa. Code § 5.101(a)(4).  In support of this ground, Respondent relies on the finding from its own investigation determining Respondent does not own the anchor rod responsible for the alleged damage and that Complainant does not specifically allege that Respondent owns the offending anchor rod.  However, the Complaint and accompanying exhibits allege that the Complainant has suffered damage to her property by based on an “old” anchor rod/pole anchor and identifies Respondent as the potential party responsible for the anchor rod.  Accepting the facts pled by the Complainant as true, would support a claim that Respondent has failed to adequately maintain property owned by the utility in a way that resulted in damage to the Complainant’s property.  This claim is actionable by the Commission as a service and safety issue and the Complainant will be given the opportunity to prove her claims at an evidentiary hearing.  Thus, the preliminary objection for legal insufficiency is denied.

The second preliminary objection raised by Respondent asserts that the Complainant has failed to join necessary parties under 52 Pa. Code § 5.101(a)(4).  In support of this ground, Respondent relies on the finding from its own internal investigation determining that Respondent does not own the anchor rod responsible for the alleged damage.  Rather, Respondent’s investigation concluded that the anchor rod in question is owned by either Service Electric or Zito Media.  It is uncontested that Respondent owns an anchor rod on Complainant’s property.  The facts as pled by Complainant reflects that the pole or anchor rod that caused the damage was owned by Respondent.  Thus, it is not clear that the facts as pled by the Complainant require joinder of a necessary party or that Respondent is not the correct party in this matter.  Thus, the preliminary objection asserting nonjoinder of a necessary party is denied.

The final preliminary objection raised by Respondent asserts that the Complaint’s request for monetary damages should be stricken as impertinent based on 52 Pa. Code § 5.101(a)(2).  The monetary damages in this case include payments to fix the damaged sewer line and reimbursement for other costs associated with the damage.  It is well-settled that the Commission lacks jurisdiction to award money damages. Elkin v. Bell of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977).  The Commission can only impose a civil penalty or direct credit towards a customer’s account.  Thus, the preliminary objection seeking to strike the request for monetary damages is granted. 

THEREFORE,

	IT IS ORDERED:

	1.	That the Preliminary Objections, filed by Respondent in response to the Complaint filed at Docket No. C-2023-3037690, are GRANTED insofar as they result in a holding that the Commission will not award monetary damages.

	2.	That the Preliminary Objections, filed by Respondent in response to the Complaint filed at Docket No. C-2023-3037690, are DENIED insofar as they seek dismissal of the Complaint on the grounds of legal insufficiency or nonjoinder of a necessary party.

	3.	That the initial call-in telephonic hearing currently scheduled for May 10, 2023 shall be held as scheduled.


Dated: March 16, 2023				____________/s/__________________
							Chad L. Allensworth
							Administrative Law Judge
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