


Robert Naborn						:
							:
v.		:		F-2023-3037611 
							:
Direct Energy Services LLC 				:
and PECO Energy Company				:


CORRECTED
INTERIM ORDER
DISMISSING PRELIMINARY OBJECTIONS
AND DIRECTING A MORE SPECIFIC COMPLAINT

		On December 22, 2022, Rob Naborn (Complainant or Mr. Naborn) filed a Formal Complaint against PECO Energy Company (PECO) and Direct Energy Services LLC (DES).  The Complainant alleges that on August 22, 2022, PECO terminated his gas supply contract with DES and made itself his gas supplier at a higher rate.  As relief, Complainant requests reinstatement of his gas supply contract with DES, reimbursement for higher gas rates paid to PECO, and payment of compensation to DES for income lost due to the termination of the gas supply contract.  In addition, Complainant requests that PECO be ordered to cease using its Interactive Voice Response (IVR) system until certain changes are implemented.  He also requests that PECO be fined for misleading marketing and the unauthorized termination of the Complainant’s gas supply contract with DES.

		The Commission’s Secretary’s Bureau served the Formal Complaint on DES on January 12, 2023, and on PECO on January 17, 2023.

		On February 1, 2023, DES filed an Answer and New Matter (DES Answer) with the Commission.  DES stated that according to its records, the Complainant is not the account holder of record for the utility account specified in the Formal Complaint.  DES added that Cindy Pronko (“Ms. Pronko”) is the account holder of record for the account, and that it was unable to confirm the relationship between Ms. Pronko and Mr. Naborn.  DES averred that Ms. Pronko was a DES natural gas supply service customer from January 30, 2022 until DES returned Ms. Pronko’s account to PECO’s default service, effective August 22, 2022 pursuant to a cancellation notification sent by PECO to DES.  In addition, DES averred that while acting as Ms. Pronko’s natural gas supplier, it acted in accordance with the law and denied any allegations to the contrary.  Further, DES averred that allegations in the Formal Complaint are targeted at PECO and its alleged conduct, not DES.  Finally, DES denied responsibility  for any relief requested in the Formal Company 

In New Matter, DES provided further details regarding Ms. Pronko’s enrollment with DES for gas supply.  DES also averred that Mr. Naborn lacks standing to pursue the claims in the Formal Complaint before the Commission because he is not and was not a customer of DES, he is not the account holder of the account at issue in the Formal Complaint, and he is not an attorney, and thus may not represent Ms. Pronko in a Commission proceeding. 

On February 1, 2023, DES also filed Preliminary Objections (DES PO) with the Commission in which it requested that the Formal Complaint be dismissed because Mr. Naborn lacks standing to bring the Formal Complaint before the Commission because he is not the account holder of the account at issue in the Formal Complaint and was not a party to the January 30, 2022 gas supply contract between DES and Ms. Pronko.

		On February 6, 2023, PECO filed an Answer (PECO Answer) in which it denies all material allegations of fact and conclusions of law in the Formal Complaint.  PECO admits that the Complainant established an account for electric and gas service, and that on February 23, 2022, the Complainant’s gas supply service became enrolled with DES.  PECO stated that on July 22, 2022, the Complaint agreed to drop his electric and gas supplier via PECO’s Interactive Voice Response (“IVR”) system.  PECO acknowledges that on July 22, 2022, the Complainant’s wife contacted PECO advising that her husband inadvertently and erroneously elected PECO as  the gas supplier for the account.  PECO states it informed the Complainant’s wife that it did not have the capability to change the supplier back to Direct Energy after the election was made by her husband.  PECO contends that it acted in accordance with its Commission-approved supplier tariff, that all bills issued to the Complainant are accurate, and that the Formal Complaint is without merit.

		On February 13, 2023, the Complainant filed a document with the Commission (Response to DES PO), indicating that it is “my reply to Direct Energy’s Preliminary Objections.”  The Complainant did not file a response to the DES Answer with the Commission.[footnoteRef:1] [1:  	Commission regulations permit the filing of a response to new matter included in an answer and to respond to preliminary objections; a response to an answer without new matter is not contemplated.  See 52 Pa.Code §§ 1.8, 5.1(a).  Understandably, as a pro se complainant, Mr. Naborn lacks familiarity with Commission regulations and practice.  Pursuant to Commission regulation 1.2, defects in pleadings filed by Mr. Naborn will be disregarded where they do not affect the substantive rights of the parties.   52 Pa.Code § 1.2(a), (d).  
] 

On February 14, 2023, the Complainant filed a document with the Commission (Reply to PECO Answer) in which he responded to the positions and arguments set out in PECO’s Answer.  

The Response to DES PO and Reply to PECO answer reflect Mr. Naborn’s rationale for filing the Formal Complaint and amplify the arguments he made in the Formal Complaint.  
By notice dated March 1, 2023, the case was assigned to me.  

Legal Standard for Consideration of Preliminary Objections

		In a consumer complaint against a utility or an electric generation supplier or natural gas supplier, the utility or supplier may file a preliminary objection.  A preliminary objection is a challenge to a complaint, or the claims made in a complaint for legal reasons.  The regulations[footnoteRef:2] describe these legal reasons:    [2:  	52 Pa.Code § 5.101(a).] 


(a)	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

	(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

	(3)	Insufficient specificity of a pleading.

	(4)	Legal insufficiency of a pleading.

	(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

		For the purpose of deciding preliminary objections, the administrative law judge will consider all of the complainant’s statements in the complaint as true.[footnoteRef:3]  The administrative law judge must determine whether, based on factual statements of the complainant, recovery or relief is possible.[footnoteRef:4]  If there is any question  about the legal or factual basis for the claims in the complaint, those questions must be resolved in favor of the complainant.[footnoteRef:5]   [3:  	Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa.Cmwlth. 1997).  
]  [4:  	Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa.Cmwlth. 1996).
]  [5:  	Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).  
] 


Disposition

		DES argues that the Formal Complaint should be dismissed because the Complainant is not the accountholder and it was unable to confirm the relationship between the Complainant and the account holder, Ms. Pronko.  DES also argues that the allegations in the Formal Complaint and the relief requested by the Complainant relate exclusively to PECO.

Responding to the DES PO, the Complainant states that he is the account holder’s husband and describes the circumstances which led to her being names as the sole account holder.[footnoteRef:6]  He also indicates that on multiple occasions, he had direct contact with DES representative regarding the DES supply contract and the account.[footnoteRef:7]  Furthermore, he alleges that DES’ records concerning the establishment of the DES account are incorrect, that DES accepts or rejects his actions based on its own interests, and that DES agreed to honor the January 2022 contract but failed to do so.[footnoteRef:8]   [6:  	Response to DES PO ¶ 3.  ]  [7:  	Response to DES PO ¶¶ 6 - 7.  
]  [8:  	Response to DES PO ¶¶ 4, 6.  
] 


The Complainant is self-represented.  In the Response to DES PO, he repeatedly makes reference to DES’ actions and its role in the events which led to the filing of the Formal Complaint.  At this juncture, it is unclear whether the Complainant objects to DES’ preliminary objection, nor is it clear whether he wishes to make any claim against DES based on the facts and circumstances that led to the filing of the Formal Complaint. 

In Carlock v. The United Telephone Company of Pennsylvania,[footnoteRef:9] the Commission held that, in the normal course, the Commission would not dismiss a complaint of a self-represented person without first providing a hearing during which the self-represented complainant could further explain their position and the factual basis for their complaint.  The Commission expressed the concern that, in general, complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.   [9:  	Docket No. F 00163617 (Order entered July 14, 1993),
] 


		To be fair to DES, its interests must also be considered.  In this case, this means that DES should have information from the Complainant which describes the nature of his relationship with the account holder and the specific claims Complainant may have against DES, if any.  The Complainant should also have an opportunity to amend the Formal Complaint to name his spouse as a co-complainant, and to identify and specify claims he (or they) may have against DES.  Therefore, I am going to deny DES’s preliminary objection at this time.  The Complainant will be directed to amend the Formal Complaint if he wishes to do so.  
		
The Complainant now has the benefit of the Answers filed by DES and PECO.  Therefore, if the Complainant chooses to file an amended formal complaint, he should include facts supporting his standing to lodge a complaint and identify any specific claims that relate to DES as his natural gas supplier.  An amended formal complaint may also include the DES account holder, Ms. Pronko as a co-complainant, if she wishes to participate in the resolution of the claims raised in an amended formal complaint.  DES may file further preliminary objections if the amended formal complaint still does not explain why the Complainant believes DES is responsible for any of the Complainant’s claims.  The Complainant does not have to name DES as party involved in the dispute if he no longer believes DES is responsible for any claims made in an amended formal complaint.  If an amended formal complaint is not filed, the Formal Complaint may be subject to dismissal.

		The Complainant may also refine his claims against PECO and  amplify the rationale for his belief that PECO is responsible for the matters raised in any amended formal complaint.  PECO will be given an opportunity to file an answer to any amended complaint filed by the Complainant.

		The Commission encourages parties to settle disputes.  The Respondents may contact the Complainant, either jointly or individually, to discuss the claims made in the Formal Complaint or any amended formal complaint filed in this matter.  The Complainant is also free to reach out to the Respondents, either jointly or individually, to discuss his claims.  If a settlement is reached with one or both Respondents, a certificate of satisfaction may be filed.  

		The initial hearing in this matter scheduled for April 17, 2023, at 1:30 p.m.will proceed as scheduled.


ORDER


THEREFORE,

IT IS ORDERD:

1.	That the preliminary objections of DES Electric Utilities Corporation are dismissed.

2.	That no later than March 24, 2023, the Complainant may file an amended formal complaint which includes specific statements describing how and/or to what extent Direct Energy Services LLC is responsible for the claims made in the Formal Complaint.  

3.	That no later than March 24, 2023, the Complainant may file an amended formal complaint which includes specific statements describing how and/or to what extent PECO Energy Company is responsible for the claims made in the Formal Complaint.  

4.	That no later than April 3, 2023, Direct Energy Services, LLC may file an answer to any amended formal complaint filed by the Complainant in this matter.

5.	That no later than April 3, 2023, PECO Energy Company may file an answer to any amended formal complaint filed by the Complainant in this matter.


Date:  March 17, 2023		/s/					Arlene Ashton
	Administrative Law Judge	


F-2023-3037611 - ROB NABORN v. DIRECT ENERGY SERVICES LLC.


ROB NABORN
307 RUNNYMEDE AVENUE
JENKINTOWN PA  19046
267.577.0752
rob.naborn@gmail.com

BRYCE R BEARD ESQUIRE
ECKERT SEAMANS CHERIN & MELLOTT LLC
213 MARKET STREET
8TH FLOOR
HARRISBURG PA  17101
717.237.6041
717.858.3339
bbeard@eckertseamans.com
Accepts eService
(Counsel for Direct Energy Services)

KHADIJAH SCOTT ASSOCIATE GENERAL COUNSEL
PECO ENERGY COMPANY
2301 MARKET ST
S23-1
PHILADELPHIA PA  19103
215.841.6841
khadijah.scott@exeloncorp.com
Accepts eService
2

