BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Kenneth Singh						:
							:
	v.						:		C-2022-3037401
							:
UGI Utilities, Inc. - Gas Division			:



ORDER DENYING PRELIMINARY OBJECTIONS


Before
Steven K. Haas
Administrative Law Judge


HISTORY OF THE PROCEEDING

		On December 28, 2022, the Complainant, Kenneth Singh, filed a formal complaint against UGI Utilities, Inc. (UGI).  The gravamen of the complaint is that UGI took too long to switch Mr. Singh to an alternate natural gas supplier after having been notified of the requested switch in November 2022.  UGI notified the Complainant that his natural gas supplier would be switched in January 2023.  Mr. Singh avers that the switch should have occurred at the latest by the December meter read date.  

		On January 18, 2023, UGI filed an answer with new matter and preliminary objections to Mr. Singh’s complaint.  In its answer, UGI admits that it received notification on November 29, 2022, of Mr. Singh’s request to switch his gas supplier, and that it notified him on November 30, 2022, that he would begin receiving gas supply service from the new supplier on January 19, 2023.  UGI denies that its actions were illegal.  UGI avers that it fully complied with the time requirements set forth in its Commission-approved tariff in switching the Complainant’s gas supply service.  In its POs, UGI argues, inter alia, that because its actions were if full compliance with its tariff, the complaint should be dismissed preliminarily because the Complainant failed to state a claim upon which relief can be granted.  

		By Motion Judge Assignment Notice dated March 2, 2023, UIG’s motion was assigned to me.  The POs are ripe for disposition.

DISCUSSION

		Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-000935435 (July 18, 1994).  When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa.Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003).   

		The rules regarding preliminary objections are as follows:

§ 5.101.  Preliminary objections.
(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)  Insufficient specificity of a pleading.

(4)  Legal insufficiency of a pleading.
(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)  Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)  Standing of a party to participate in the proceeding.
* * *
52 Pa. Code § 5.101(a).  


		 In reviewing preliminary objections, only the facts in the pleadings filed by the nonmoving party can be presumed to be true in order to determine whether recovery is possible. Pennsylvania State Lodge, Fraternal Order of Police v. Dept. of Conservation & Natural Resources, 909 A2d 413 (Pa.Cmwlth. 2006) aff'd, 492 Pa. 304, 924 A.2d 1203 (2007).  
The reviewing authority will accept as true the well-pled averments set forth in the complaint and responsive documents filed by Complainants, and all inferences reasonably deducible therefrom.  Conclusions of law, unwarranted inferences from facts, argumentative allegations, or expressions of opinion will not be accepted as true for purposes of evaluating preliminary objections.  "In order to sustain preliminary objections, it must appear with certainty that the law will not permit recovery, and, where any doubt exists as to whether the preliminary objections should be sustained, the doubt must be resolved in favor of overruling the preliminary objections.  Corman, et al. v. The National Collegiate Athletic Association, 74 A.2d 1149 (Pa. Cmwlth. 2013), 2013 Pa. Commw. LEXIS 353.

		In his complaint, Mr. Singh avers that UGI was informed in November 2022 about his request to switch to an alternate natural gas supplier.  He further avers that UGI informed him that the switch would not take place until the January 2023 meter reading.  Mr. Singh argues that the switch should have been made by the December meter reading at the latest.  Accepting as true Mr. Singh’s averments, it is arguable that UGI took an excessive amount of time processing his request to switch his natural gas supplier.  He will be given an opportunity to further explain his complaint to the Commission.  Accordingly, I will deny UGI’s POs.  Rather than scheduling an evidentiary hearing, however, I will schedule a Prehearing Conference to give the parties an opportunity to further discuss Mr. Singh’s complaint to see if a resolution is possible.  With the parties’ agreement, I will participate in the discussion to try to facilitate a resolution.    

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objections filed by UGI Utilities, Inc. - Gas Division in the case captioned Kenneth Singh v. UGI Utilities, Inc. - Gas Division at Docket No. C-2022-3037401, are denied.

		2.	That a Prehearing Conference will be scheduled in this proceeding to give the parties an opportunity to further discuss and attempt to resolve the Mr. Singh’s formal complaint.

		

Dated: March 20, 2023							/s/		
								Steven K. Haas
								Administrative Law Judge
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