April 5, 2023

VIAELECTRONIC FILING

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street, 2" Floor (filing room)
Harrisburg, PA 17120

RE:  Application of Aqua Pennsylvania Wastewater, Inc. Pursuant to Section 507, 508,
1102 and 1329 of the Public Utility Code for Approval of its Acquisition of the
Wastewater System Assets of the City of Beaver Falls; Docket No. A-2022-
3033138; PROTEST OF WEST MAYFIELD BOROUGH

Dear Secretary Chiavetta:

Enclosed for filing in the above-referenced proceeding is the Protest of West Mayfield
Borough. Copies have been served in accordance with the attached Certificate of Service.

If you have any questions regarding this filing, please contact me.

Very truly yours,
/sl Whitney E. Snyder

Thomas J. Sniscak
Whitney E. Snyder
Phillip D. Demanchick Jr.

Counsel for West Mayfield Borough
WES/das

Enclosure

Cc: Per Certificate of Service



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of Aqua Pennsylvania
Wastewater, Inc. (hereinafter referred to as
“Aqua” or “Applicant”) pursuant to
Sections 1102 and 1329 of the Public
Utility Code for:

(1) approval of the acquisition by Aqua of
the wastewater system assets of the City of
Beaver Falls (“Beaver Falls” or “City”)
situated within the City of Beaver Falls
Eastvale Borough, and West Mayfield
Borough, Beaver County, Pennsylvania;

(2) approval of the right of Aqua to begin
to offer, render, furnish and supply
wastewater service to the public in the City
of Beaver Falls, Beaver County,
Pennsylvania; and

(3) an order approving the acquisition that
includes the ratemaking rate base of the
City of Beaver Falls wastewater system
assets pursuant to Section 1329(c)(2) of the
Public Utility Code.

Request for Approval of Contracts,
including Assignments of Contracts,
between Aqua and the City of Beaver Falls,
Pursuant to Section 507 of the Public
Utility Code Request for Approval to
Modify Agreements with Municipal
Corporations to be Assigned to Aqua Upon
Closing of the Acquisition by Aqua of the
Wastewater System Assets of Beaver Falls,
to the Extent Such Modifications are
Necessary, Pursuant To Section 508 of the
Public Utility Code

Docket No. A-2022-3033138

PROTEST OF WEST MAYFIELD BOROUGH




Pursuant to 52 Pa. Code 8 5.51, West Mayfield Borough (“West Mayfield” or “Protestant”)
files this Protest to the Application of Aqua Pennsylvania Wastewater, Inc. (“Aqua WW”) for
approval of the acquisition of the wastewater system assets allegedly owned by the City of Beaver
Falls (“Beaver Falls”) (“Application”). West Mayfield requests the Public Utility Commission
(“PUC” or “Commission”) refuse to accept the Application (i.e. reject the Application or hold it in
abeyance) or, in the alternative, deny the Application.

I. PROTEST

1. In its Application, Aqua WW seeks Commission approval to, inter alia, acquire the
assets, properties and rights related to the wastewater collection and treatment system (“System”)
allegedly owned by Beaver Falls pursuant to 66 Pa. C.S. § 1329 (“Proposed Transaction”).

2. Beaver Falls, however, does not have full legal right or title to the System and thus
does not have the legal ability to sell the System to Aqua WW. Aqua WW is attempting to
weaponize Section 1329 to perform a hostile takeover of a municipal wastewater system without
the consent of municipalities that: (1) claim an ownership right in the System that Aqua WW seeks
to acquire; and (2) are bulk customers representing thousands of individual ratepayers of the
System Aqua WW seeks to acquire.

3. Protestant, along with the three other municipalities that are also submitting
Protests today, including Patterson Heights Borough, White Township, and Patterson Township
(collectively, Municipal Protestants™), each claim an ownership interest in the System.

4. Municipal Protestants have not consented and do not consent to sale of the System
or the invalid and incomplete Asset Purchase Agreement (“APA”) attached to the Application, or

the use of the Commission’s Section 1329 process.



5. On February 17, 2023, Municipal Protestants jointly filed a Complaint with the
Beaver County Court of Common Pleas against Beaver Falls and Aqua WW seeking, inter alia, to
enforce their ownership rights in the System, declare the APA void, and enjoin the sale of the
System to Aqua WW. The Complaint is attached hereto as Exhibit A. The Complaint proceeding
will be referred to as the Municipal Complaint.> The Complaint raises the following claims: one
count of Breach of Contract Implied in Fact, Breach of Contract Implied at Law, Declaratory
Judgment Pursuant to the Pennsylvania Declaratory Judgments Act, Constructive Trust, Unjust
Enrichment, and Application for Injunctive Relief.?

6. Since at least the 1930’s, Municipal Protestants, along with Beaver Falls, have
jointly funded and engaged in the construction, operations, and maintenance of the System.
Municipal Complaint at {1 7-8. In the mid-1930’s, Beaver Falls and Municipal Protestants jointly
constructed and connected to the System. Municipal Complaint at 9. Municipal Protestants each
agreed to pay and did pay a proportionate share of the costs to construct the System. Municipal

Complaint at T 10.

! The Beaver County litigation was originally commenced by way of Praecipe for Writ of Summons filed
on September 27, 2022 by Patterson Township, Patterson Heights Borough, West Mayfield Borough, and
White Township, Plaintiffs, against City of Beaver Falls and Aqua Pennsylvania Wastewater, Inc., a
Pennsylvania public Utility Company, Defendants. On or about December 19, 2022, the Court held a Case
Management Conference, at which time the Court issued an order requiring the Plaintiffs to file a Complaint
within sixty (60) days.

2 Subsequently, on or about March 7, 2023, Defendant Aqua filed Preliminary Objections to Plaintiff's
Complaint. On or about March 9, 2023, Defendant City of Beaver Falls filed an Answer and New Matter
to Plaintiff's Complaint. On or about March 17, 2023, Plaintiffs filed a Reply to New Matter of Defendant
City of Beaver Falls. The Court held a second Case Management Conference on March 17, 2023, at which
time the Court entered an order overruling the Defendant's Preliminary Objections with respect to all
matters except the issue of Plaintiffs' claim for attorneys' fees which was stricken from the Complaint. The
Court ordered Defendant Aqua to file an Answer to the Complaint within twenty (20) days of the Order,
which have yet to be filed. The parties are to begin engaging in discovery.

3



7. Over the course of nearly one hundred years, Municipal Protestants have
consistently paid a respective proportionate share of the maintenance, expansions, additions, and
operating costs of the System.

8. Neither Beaver Falls nor Aqua notified or sought consent or approval from any of
the Municipal Protestants prior to agreeing to the sale of the System.

9. Municipal Protestants have not entered into contracts with Aqua regarding the sale
of the System or service proposed to be provided by Aqua if the System is sold to Aqua.

10.  To date, despite filing preliminary objections to the Municipal Complaint, it does
not appear from the Commission’s public docket that Aqua WW has made the Commission aware
of the Municipal Complaint.

11.  The Commission should reject the Application because Aqua WW has failed to
attach documents to the Application that the Commission requires for acceptance of a Section 1329
Application as complete. Namely, Aqua WW has admitted that it has not attached service
contracts between Beaver Falls and the Municipal Protestants that Aqua WW seeks to assume.
Application at § 25 (“the Company is submitting with this Application forms of pro-forma
Wastewater Service Agreements which the Company will negotiate and enter into with the
Contributing Municipalities to be executed upon Closing which will terminate and replace all prior
agreements for the conveyance and treatment of wastewater. The pro forma agreements are meant
to standardize wastewater conveyance and treatment service to each of the Contributing
Municipalities, including the Contributing Municipalities which do not have a conveyance and
treatment agreement that could be located.”). Instead, Aqua WW has attached as Exhibit F9 to the

Application, a “pro forma” contract Aqua WW admits Municipal Protestants have not executed.



See Application at § 25. Municipal Protestants do not consent to Aqua WW’s Exhibit F9 pro forma
contract.

12.  The Commission’s Orders implementing Section 1329 require certain information
and documents listed in the Commission’s Application Checklist to be submitted with an
application for the application to be found complete, including: “a copy of all municipal and
affiliate contracts to be assumed by buyer as part of the acquisition and a list and annual dollar
value of other contracts.” Implementation of Section 1329 of the Public Utility Code, Docket No.
M-2016-2543193 (Final Supplemental Implementation Order entered Feb. 28, 2019), App. A at
25 (“Application Checklist”). As discussed above, Aqua WW admits it has failed to submit all
such contracts. Thus, the Commission should not accept the Application as complete per the
requirements the Commission has set forth in its Implementation Orders.® Accepting the
Application as complete forces parties into an extremely accelerated, time consuming, and costly
litigation schedule when in fact the application is neither ripe nor complete. Obtaining necessary
contracts is not likely under prevailing circumstances. Moreover, Aqua WW’s hopes or
speculation of somehow getting requisite and mandated contracts in place is no substitute for
compliance with filing requirements. The Municipal Protestants and their citizens should not have
to face litigation before this Commission and absorb the costs thereof based upon what amounts
to Aqua WW’s wishful thinking. The Commission’s implementation of Section 1329 was meant
to prevent this kind of gamesmanship which violates due process and promotes unnecessary legal

expense and unnecessary expenditure of resources and time of the Commission.

3 Implementation of Section 1329 of the Public Utility Code, Docket No. M-2016-2543139 (Tentative
Implementation Order entered Jul. 21, 2016) (Final Implementation Order entered October 27, 2016);
Tentative Supplemental Implementation Order entered September 20, 2018); (Final Supplemental
Implementation Order entered February 28, 2019).



13.  The Commission should also reject the Application as ineligible for Section 1329
procedures because Municipal Protestants, who are part of the “selling utility” do not agree to use
of those procedures as the statute requires.

14.  Specifically, Section 1329 requires consent of both the buyer and “selling utility”
to use the Section 1329 process. 66 Pa. C.S. Section 1329(a). Selling utility is defined as: “A
water or wastewater company located in this Commonwealth, owned by a municipal corporation
or authority that is being purchased by an acquiring public utility or entity as the result of a
voluntary arm's-length transaction between the buyer and seller.” Id. at 1329(f)(2)(emphasis
added). Here, Municipal Protestants are municipal corporations with an ownership interest in the
“wastewater company.” Municipal Protestants, however, have not consented and do not consent
to the use of the Section 1329 process. Thus, the Application should be rejected.

15. Moreover, as the Municipal Protestants do not consent to the sale of the System nor
the use of the Section 1329 process, Municipal Protestants have not executed the APA that Aqua
WW attached to the Application. However, the Commission’s Application Checklist expressly
requires that Aqua WW “Provide a copy of the APA that is signed by all parties.” Application
Checklist at 24(a). Because the APA is not signed by the Municipal Protestants, who have
ownership interests in the System being sold, the Application is incomplete per the Commission’s
Application Checklist and cannot be accepted.*

16. In the alternative, the Commission should reject the Application because it seeks
the Commission to make hypothetical rulings on a sale where the purported seller does not have
legal right to sell the System and Municipal Protestants have sought the Beaver County Court of

Common Pleas to enforce ownership rights, including but not limited to requesting the court




declare the APA void. See Municipal Complaint at § 42. As the Commission has previously
recognized, “Time should not be spent litigating hypothetical scenarios that are not yet ripe for
review.” NRG et al v. Duquesne Light Co., Docket No. C-2013-2390562 (Order entered May 7,
2015) (citing Application of Exelon Corporation et al. for Certificates of Public Convenience,
2009 WL 1912486, Docket Nos. A-2009-2093057 et al. (Order entered Jun. 25, 2009).

17. In the yet further alternative, the Commission should deny the Application because
the Proposed Transaction as currently presented does not provide affirmative public benefits.

18. Longstanding Pennsylvania law requires an applicant seeking to acquire utility
facilities to demonstrate that the proposed transaction will "affirmatively promote the 'service,
accommodation, convenience, or safety of the public' in some substantial way." City of York v.
PUC, 295 A.2d 825, 828 (Pa. 1972).

19. As currently structured and proposed, Aqua’s proposed acquisition of the System
fails to provide affirmative benefits to the public. Accordingly, the Application should be denied.

20. Protestant reserves its rights upon further review of the Application and supporting
documents to raise additional issues in this proceeding through pre-filed testimony.

11. STANDING

21.  West Mayfield is a municipal entity organized and existing under the laws of the
statutes of the Commonwealth of Pennsylvania.

22.  West Mayfield is currently a customer of the System that Aqua seeks the
Commission’s permission to acquire through this proceeding.

23.  West Mayfield claims an ownership interest in the System that Aqua seeks the

Commission’s permission to acquire through this proceeding.



24, Protestant receives bulk service from the System for its approximately 524 retail
ratepayers.

25. Pursuant to 52 Pa. Code 8§ 5.72, Protestant has standing to participate in this
proceeding because Protestant has “[a]n interest which may be directly affected and which is not
adequately represented by existing participants” and Protestant “may be bound by the action of the
Commission in the proceeding.” 1d.

26.  Specifically, because Protestant claims property rights in the System and is a
customer of the System, the PUC’s actions regarding Aqua’s proposed acquisition of the System
will directly impact Protestant’s unique rights as a customer and owner.

217, Protestant also has standing to participate in this proceeding because it has an
“interest of such nature that participation” “may be in the public interest.”

28. Protestant’s participation is in the public interest because Protestant can protect the
interests of over 524 ratepayers that Aqua proposes to serve via bulk service to Protestant.

29. Protestant clearly meets the Commission’s standards for participation in this
proceeding.

1. CONTACT INFORMATION

30.  The name and contact information for West Mayfield are:

West Mayfield Borough

4609 W. 8" Avenue

Beaver Falls

Beaver County, Pennsylvania 15010

31. The names and contact information for West Mayfield’s attorneys for receiving
service of all documents in this proceeding are:
Whitney E. Snyder, Esquire

Thomas J. Sniscak, Esquire
Phillip D. Demanchick Jr., Esquire



Hawke McKeon & Sniscak LLP
100 North Tenth Street
Harrisburg, PA 17101

Phone: 717-236-1300

Fax: 717-236-4841
wesnyder@hmslegal.com
pddemanchick@hmslegal.com
tjsniscak@hmslegal.com

32. Protestant will be participating further in this proceeding jointly with Patterson
Heights Borough, White Township and Patterson Township.

WHEREFORE, West Mayfield Borough respectfully requests the Public Utility
Commission grant this Protest and reject or refuse to accept the Application or hold it in abeyance,
or in the alternative, grant this Protest and deny the Application.

Respectfully submitted,

/sl Whitney E. Snyder

Whitney E. Snyder, Esquire
Thomas J. Sniscak, Esquire
Phillip D. Demanchick Jr., Esquire
Hawke McKeon & Sniscak LLP
100 North Tenth Street
Harrisburg, PA 17101
717-236-1300

wesnyder@hmslegal.com
tjsniscak@hmslegal.com
pddemanchick@hmslegal.com

Date: April 5, 2023 Counsel for West Mayfield Borough


mailto:tjsniscak@hmslegal.com
mailto:sniscak@hmslegal.com
mailto:tjsniscak@hmslegal.com
mailto:sniscak@hmslegal.com

Exhibit A








































































CERTIFICATE OF SERVICE

I hereby certify that | have this day served a true copy of the foregoing document upon the

parties, listed below, in accordance with the requirements of 52 Pa. Code § 1.54 (relating to service

by a party).

BY ELECTRONIC MAIL ONLY

Michael W. Hassell, Esquire
Garrett P. Lent, Esquire

Post & Schell, P.C.

17 North Second Street, 12™" Floor
Harrisburg, PA 17101
mhassell@postschell.com
glent@postschell.com

Counsel for Aqua Pennsylvania Wastewater,
Inc.

Alexander R. Stahl, Esquire
Agqua Pennsylvania, Inc.
762 W. Lancaster Avenue
Bryn Mawr, PA 19010
astahl@aquaamerica.com

Nakea Hurdle, Esquire

Small Business Advocate

Office of Small Business Advocate
555 Walnut Street, 1% Floor

Forum Place

Harrisburg, PA 17101
nhurdle@pa.gov

Carrie B. Wright, Esquire

Pennsylvania Public Utility Commission
Bureau of Investigation & Enforcement
Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17120
carwright@pa.gov

Patrick Cicero, Esquire
Office of Consumer Advocate
555 Walnut Street

5% Floor, Forum Place
Harrisburg, PA 17101-1923
ra-oca@paoca.org

/s/ Whitney E. Snyder

Thomas J. Sniscak
Whitney E. Snyder
Phillip D. Demanchick Jr.

Dated this 5™ day of April, 2023
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