April 5, 2023

NOTICE TO PLEAD - AQUA PENNSYLVANIA WASTEWATER, INC. IS HEREBY
ADVISED THAT IT MAY FILE A RESPONSE TO THIS LETTER REQUEST WITHIN
2 DAYS!

VIA ELECTRONIC FILING

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street, 2" Floor (filing room)
Harrisburg, PA 17120

Dear Secretary Chiavetta:

Re: Application of Aqua Pennsylvania Wastewater, Inc. Pursuant to Section 507, 508,
1102 and 1329 of the Public Utility Code for Approval of its Acquisition of the
Wastewater System Assets of the City of Beaver Falls; Docket No. A-2022-3033138;
Municipal Protestant’s Joint Verified Letter Request to Reject Application as
Incomplete or Hold in Abeyance and Request for Expedited Response

Dear Secretary Chiavetta:

By this Letter, West Mayfield Borough, White Township, Patterson Township and
Patterson Heights Borough (“Municipal Protestants™)? notify the Commission that Aqua
Pennsylvania Wastewater Inc.’s (“Aqua WW?”) Application in this proceeding is incomplete and
should be rejected pursuant to the Pennsylvania Public Utility Commission’s (“Commission’)
Section 1329 Implementation Orders, Application Checklist, and Section 1329 of the Public

! This Letter Request is submitted regarding the Commission’s current review of Aqua
WW’s Application for completeness. The current deadline for the Commission’s review to be
complete is April 7, 2023. Thus, Municipal Protestants have reflected the two days left for
Commission decision as the time in which Aqua WW has to respond.

2 Each Municipal Protestant individually filed a Protest with the Commission today in this
proceeding.
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Utility Code, 66 Pa. C.S. § 1329.% In the alternative, the Application should be held in abeyance
until the required, complete documentation is submitted.

The Application is incomplete because:

a) Municipal Protestants have ownership rights in the wastewater system Aqua
WW seeks to acquire and have not consented to sale of the system or use of the
Section 1329 process.

b) The Asset Purchase Agreement (“APA”) attached to the Application is not
signed by all parties as the Commission’s Application Checklist requires because
Municipal Protestants have not executed the APA.

¢) Contracts with municipalities that Aqua WW seeks to assume are not attached
to the Application as the Commission’s Application Checklist requires.

It appears Aqua WW has failed to disclose to the Commission* that Municipal
Protestants each claim an ownership interest in the assets, properties and rights related to the
wastewater collection and treatment system (“System”) allegedly owned by the City of Beaver
Falls (“Beaver Falls”) for which the Application seeks Commission approval to, inter alia,
acquire pursuant to 66 Pa. C.S. 8 1329. Aqua may try to rely upon a contract with Patterson
Township attached to the Application to argue that Municipal Protestants do not have an
ownership interest in the System. Of note, Aqua did not attach agreements for all Municipal
Protestants. Further, Municipal Protestants assert that any agreements entered are void due to
the unilateral actions of Beaver Falls.

3 Implementation of Section 1329 of the Public Utility Code, Docket No. M-2016-2543139
(Tentative Implementation Order entered Jul. 21, 2016); (Final Implementation Order entered
Oct. 27, 2016); (Tentative Supplemental Implementation Order entered Sept. 20, 2018); (Final
Supplemental Implementation Order entered Feb. 28, 2019).

4 Aqua WW filed Preliminary Objections to the Municipal Complaint on March 7, 2023.
Moreover, it appears Aqua WW was aware of potential ownership interest claims via Exhibit F9
to the Application, which is a “pro forma” contract Aqua WW expects Municipal Protestants to
sign. The pro forma contract in Exhibit F9 expressly seeks to have Municipal Protestants waive
their right to claiming ownership interests in the System to prevent the sale of the System.
Exhibit F9 at 1 19 (“Effective as of the Execution Date, the Municipality (a) hereby consents to
Aqua’s purchase and acquisition of the Acquired System and related assets, (b) hereby waives
any and all objections it has or may have in regard to the City’s sale and Aqua’s acquisition of
the Acquired System and related assets, and (c) shall take any and all actions reasonably
requested by Aqua and/or the City to effectuate the City’s sale and Aqua’s acquisition of the
Acquired System and related assets, including, without limitation, executing and delivering any
consents or other documents or passing any ordinance or resolution; provided, however, nothing
set forth in this Section 19 shall waive or affect the ability of the Municipality to seek payment
from the City to the Municipality of a portion of the proceeds of the sale of Acquired System.”).
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On February 17, 2023, Municipal Protestants jointly filed a Complaint with the Beaver
County Court of Common Pleas against Beaver Falls and Aqua WW seeking, inter alia, to
enforce their ownership rights in the System, declare the APA void, and enjoin the sale of the
System to Aqua WW. The Complaint is attached hereto as Exhibit A. The Complaint
proceeding will be referred to as the Municipal Complaint.

Because Municipal Protestants each have an ownership interest in the System, Municipal
Protestants are “selling utilities.” Section 1329 requires consent of both the buyer and “selling
utility” to use the Section 1329 process. 66 Pa. C.S. Section 1329(a). Selling utility is defined
as: “A water or wastewater company located in this Commonwealth, owned by a municipal
corporation or authority that is being purchased by an acquiring public utility or entity as the
result of a voluntary arm's-length transaction between the buyer and seller.” 1d. at 1329(f)(2)
(emphasis added). Here, Municipal Protestants are municipal corporations with an ownership
interest in the “wastewater company.” Municipal Protestants are thus selling utilities.

Municipal Protestants do not consent to the sale of the System nor the use of the Section
1329 process. Thus, Municipal Protestants have not executed the APA attached to the
Application. The Commission’s Application Checklist expressly requires the applicant to
“Provide a copy of the APA that is signed by all parties.” Application Checklist at 24.a.
Because the APA is not signed by Municipal Protestants, who have ownership interests in the
System being sold, the Application is not “signed by all parties” and is thus incomplete per the
Commission’s Application checklist and cannot be accepted.® The Commission has previously
rejected applications seeking Section 1102 approval that fail to include an asset purchase
agreement.®

The Application Checklist further requires: “Provide a copy of all municipal and affiliate
contracts to be assumed by buyer as part of the acquisition.” Application Checklist at 25. Aqua
WW has admitted that it has not attached service contracts with the Municipal Protestants that
Agqua WW seeks to assume. Application at 25 (“the Company is submitting with this
Application forms of pro-forma Wastewater Service Agreements which the Company will
negotiate and enter into with the Contributing Municipalities to be executed upon Closing which
will terminate and replace all prior agreements for the conveyance and treatment of wastewater.

° Implementation of Section 1329 of the Public Utility Code, Docket No. M-2016-2543139
(Tentative Implementation Order entered Jul. 21, 2016), at 10; (Final Implementation Order
entered Oct. 27, 2016), at 18, 25-26; (Tentative Supplemental Implementation Order entered
Sept. 20, 2018), at 7-8; (Final Supplemental Implementation Order entered Feb. 28, 2019), at 3.

6 Application of Pocono Waterworks Company, Inc. for the Approval of the (1) Transfer to
Pocono Waterworks Company, Inc. of all Water Utility Property Used by Waterflow Pike, Inc. in
the Provision of Water Service to the Public in Portions of Palmyra Township Pike County; (2)
Right of Pocono Waterworks Company, Inc. to begin to Furnish Water Service to the Public in
Those Portions of Palmyra Township, Pike County Currently Served by Waterflow Pike, Inc.,
and (3) Right of Waterflow Pike, Inc. to Abandon All Water Service to the Public in
Pennsylvania, Docket Nos. A-2019-3008945, et al. (Secretarial Letter issued Apr. 29, 2019).
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The pro forma agreements are meant to standardize wastewater conveyance and treatment
service to each of the Contributing Municipalities, including the Contributing Municipalities
which do not have a conveyance and treatment agreement that could be located.”). Instead,
Agua WW has attached as Exhibit F9 to the Application, a “pro forma” contract Aqua WW
admits Municipal Protestants have not executed. See Application at § 25. Municipal Protestants
do not consent to Aqua WW’s Exhibit F9 pro forma contract.

A proposed “pro forma” contract is not a “contract to be assumed by the buyer” which
the Application Checklist requires for a complete application. The Application should be
deemed incomplete and rejected on these grounds too.

Municipal Protestants understand that the Bureau of Technical Utility Services (“TUS”)
has the duty to conditionally determine that the threshold requirements of the Application
Checklist have been satisfied and not to resolve factual disputes. Municipal Protestants are not
seeking resolution of a factual dispute — the Commission does not have jurisdiction to determine
contractual validity or property rights associated with the System. Instead, Municipal Protestants
are notifying the Commission that each has an ownership right in the System, which makes the
Application incomplete unless and until documents can be provided to the Commission in
compliance with the Checklist, which would include an APA executed by all parties (including
the Municipal Protestants) and validly executed assignments of municipal contracts to Aqua
WW.

Accordingly, Municipal Protestants request the Commission find the Application is
incomplete and reject it or hold the Application in abeyance until Aqua WW can satisfy the
Application Checklist requirements.

Municipal Protestants request an expedited response time of 2 days because the
Commission’s review period of the Application for completeness currently expires on April 7,
2023 (two days after the filing of this Letter Request).

Respectfully,
/s/ Whitney E. Snyder

Thomas J. Sniscak
Whitney E. Snyder
Phillip D. Demanchick Jr.

Counsel for Municipal Protestants

CC: Paul Diskin (pdiskin@pa.gov)
Sean Donnelly (sdonnelly@pa.gov)
Daniel Searfoorce (dsearfoorc@pa.gov)
Matthew Lamb (mlamb@pa.gov)
Patricia Wiedt (pwiedt@pa.gov)
Per Certificate of Service
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VERIFICATION

I, William A. Starn, on behalf of Patterson Heights Borough, hereby state that the facts set
forth in the foregoing Joint Letter Request dated April 5, 2023 are true and cotrect to the best of
my knowledge, information and belief, and that I expect to be able to prove the same at a hearing
in this matter. This verification is made subject to the penalties of 18 Pa.C.5. § 4904 relating to

unsworn falsification to authorities.

1/%%1/

William A. Starn, President













CERTIFICATE OF SERVICE

I hereby certify that | have this day served a true copy of the foregoing document upon

the parties, listed below, in accordance with the requirements of 52 Pa. Code § 1.54 (relating to

service by a party).

BY ELECTRONIC MAIL ONLY

Michael W. Hassell, Esquire
Garrett P. Lent, Esquire

Post & Schell, P.C.

17 North Second Street, 12™" Floor
Harrisburg, PA 17101
mhassell@postschell.com
glent@postschell.com

Counsel for Aqua Pennsylvania Wastewater,
Inc.

Alexander R. Stahl, Esquire
Aqua Pennsylvania, Inc.
762 W. Lancaster Avenue
Bryn Mawr, PA 19010
astahl@aquaamerica.com

Nakea Hurdle, Esquire

Small Business Advocate

Office of Small Business Advocate
555 Walnut Street, 1 Floor

Forum Place

Harrisburg, PA 17101
nhurdle@pa.gov

Carrie B. Wright, Esquire

Pennsylvania Public Utility Commission
Bureau of Investigation & Enforcement
Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17120
carwright@pa.gov

Patrick Cicero, Esquire
Office of Consumer Advocate
555 Walnut Street

5% Floor, Forum Place
Harrisburg, PA 17101-1923
ra-oca@paoca.org

/s/ Whitney E. Snyder

Thomas J. Sniscak
Whitney E. Snyder
Phillip D. Demanchick Jr.

Dated this 5" day of April, 2023
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