
Michael S. Swerling, Esq. 

UGI Corporation 
460 North Gulph Road 
King of Prussia, PA 
19406 

Post Office Box 858 
Valley Forge, PA 19482-0858 

(610) 992-3763 Telephone 
(direct) 

April 5, 2023 
 
VIA ELECTRONIC FILING 
Rosemary Chiavetta, Secretary 
Pennsylvania Public Utility 
Commission Commonwealth Keystone 
Building 
400 North Street 
Harrisburg, PA 17120 

 

Re: Petition Requesting Initiation of a Proceeding on Federal Funding 
Opportunities for Utilities Under the Infrastructure Investment and Jobs Act; 
Docket No. P-2022-3032929 
 

 
Dear Secretary Chiavetta: 

 
Please find UGI Utilities Inc., - Electric and Gas Division’s Petition for Clarification of 

the Pennsylvania Public Utility Commission’s (“Commission”) Order (entered on March 21, 
2023) regarding the Petition of the Office of Consumer Advocate, Office of Small Business 
Advocate, and the Pennsylvania Utility Law Project in the above-referenced docket.  
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BEFORE THE  
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

 
 
PETITION OF THE OFFICE OF CONSUMER :  
ADVOCATE, THE OFFICE OF SMALL  :  
BUSINESS ADVOCATE, AND THE   :  
PENNSYLVANIA UTILITY LAW   : DOCKET NO. P-2022-3032929 
PROJECT REQUESTING INITIATION OF  :   
A PROCEEDING ON FEDERAL FUNDING  : 
OPPORTUNITIES UNDER THE    : 
INFRASTRUCTURE INVESTMENT AND  : 
JOBS ACT      : 
        
 

PETITION OF UGI UTILITIES, INC. – GAS & ELECTRIC DIVISIONS 
FOR CLARIFICATION OF THE MARCH 21, 2023 ORDER OF THE 

PENNSYLVANIA PUBLIC UTILITY COMMISSION  
 
TO THE PENNSYLVANIA PUBLIC UTILITY COMMISSION: 
 

I. INTRODUCTION 
 

UGI Utilities, Inc. – Gas and Electric Divisions (“UGI” or the “Company”) hereby petitions 

the Pennsylvania Public Utility Commission (“Commission”) pursuant to 52 Pa. Code § 5.572 for 

clarification of the Commission’s Order entered on March 21, 2023, at Docket No. P-2022-

3032929 (“Order”).1 UGI supports the Commission’s efforts in its Order, and believes that 

transparency with the Commission and other parties will assist entities in Pennsylvania in fully 

assessing and accessing federal resources that can benefit the continued provision of safe and 

 
1 In the Order, the Commission granted in part, and denied in part, the Petition of the Office of Consumer Advocate, 
the Office of Small Business Advocate, and the Pennsylvania Utility Law Project Requesting Initiation of a Proceeding 
on Federal Funding Opportunities for Utilities Under the Infrastructure Investment and Jobs Act, Docket No. P-2022-
3032929 (filed on June 10, 2022) (“Petition”) The Petition recommended that the Commission initiate a docket where 
utilities would submit plans/reports for Commission and public review regarding Infrastructure Investment and Jobs 
Act (“IIJA”), passed November 15, 2021, Pub. L. No. 117-58, 135 Stat. 429 (2021), grant funding activities.  Petition 
at 4.  The Commission agreed with the Office of Consumer Advocate (“OCA”), the Office of Small Business Advocate 
(“OSBA”), and the Pennsylvania Utility Law Project (“PULP”) (collectively, “Petitioners”) that utilities should file 
simple periodic reports when IIJA grant funds are received (identifying the funds received, and the associated grant 
program).  Order at 12.   
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reliable distribution service for all Pennsylvania consumers.2  Indeed, the recent federal actions 

reflect extraordinary and non-recurring activity that make available “potentially substantial” 

funding (e.g., hundreds of billions of dollars nationally, and potentially hundreds of millions of 

dollars in Pennsylvania) for utility infrastructure investment.  By this Petition for Clarification, the 

Company respectfully requests that the Commission clarify: (1) whether the costs incurred by 

utilities to prepare, apply, administer and otherwise execute on opportunities for federal programs 

will qualify for regulatory asset accounting treatment, along with related offsetting funding 

receipts; and (2) that the Commission will engage Pennsylvania utilities to the extent it seeks 

federal funding as an eligible entity, so utilities may plan for any related impact those additional 

funds may have on their operations. Clarification of these items will aid utilities in seeking and 

managing federal funding opportunities in a manner which best benefits all interested parties, 

including customers.   

 

II. BACKGROUND 
 
1. On November 15, 2021, the IIJA was enacted.  The IIJA provides the opportunity 

for substantial federal funds for investment in utility infrastructure, which are described in the 

Order.  Order at 2.   

2. On June 10, 2022, the Petition was filed at Docket No. P-2022-3032929.  The 

Petitioners asked the Commission to initiate a docket where utilities could submit plans and reports 

for review regarding efforts to seek federal funding. (Petition at 4.) More specifically, the 

Petitioners stated that utilities should develop and file plans that are open for public input and 

 
2 Federal funding also is currently available through the, and the Inflation Reduction Act (“IRA”), passed August 16, 
2022, Pub. L. No. 117-169, 136 Stat. 1818 (2022).   
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accessible by other Pennsylvania state agencies. (Petition at 4.)  

3. On June 23, 2022, the Commission issued a Secretarial Letter instructing the 

Petitioners to serve the Petition on all jurisdictional fixed utilities3 and setting July 25, 2022 as the 

date for responsive pleadings.  

4. On July 25, 2022, various stakeholders, including UGI, filed answers or letters 

in response to the Petition.  Order at 2. 

5. On March 21, 2023, the Commission entered its Order granting, in part, and 

denying, in part, the Petition. Regarding its denial, the Commission recognized that it cannot act 

as a super board of directors for utility companies. Order at 9 (citing Met. Edison Co. v. Pa. PUC, 

437 A.2d 76, 80 (Pa. Cmwlth. 1981)).  To that end, the Commission identified reasons why a utility 

may decide not to pursue funding, and reasoned that it cannot penalize utilities that decide not to 

pursue federal funds absent a showing of abuse of discretion or arbitrary action by a utility.  Id.4  

The Commission also acknowledged the private nature of grant applications as well as the potential 

chilling impact that publicly disclosing grant application details could have on the competitive 

grant application process.  Id. at 11.  

6. Regarding its granting of the Petition, the Commission determined that:  

[D]ue to the potentially substantial amount of funding available to utilities under 
the IIJA, we believe that it is in the public interest to require jurisdictional fixed 
public utilities to file simple periodic reports identifying the full amount of all 
public grants monies that have been received pursuant to the IIJA in the preceding 
calendar year, the date the funds were received, and the program(s) in which the 
funding is associated.  (Order at 12). 

 
3 Initially, the Petitioners only served the Commission’s Bureau of Investigation and Enforcement (“I&E”), the Energy 
Association of Pennsylvania (“EAP”), the Pennsylvania Telephone Association (“PTA”) and the York Water 
Company.  Order at 1-2. 
4 The Order cited Joint Application of Verizon Communications Inc., and MCI, Inc., MCI Metro Access Transmission 
Services LLC MCI WorldCom Communications, Inc., MCI WorldCom Network Services, Inc., TTI National Inc., 
Teleconnect Long Distance Services and System Co. d/b/a Telecom USA for approval of Agreement and Plan of 
Merger (Verizon MCI), Docket Nos. A-310580F0009; A-310752F0006; A-310364F0003; A-312025F0005; A-
310407F0003; A-310401F0006 (Initial Decision issued November 15, 2005, adopted by Opinion and Order entered 
January 11, 2006). 
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The reports are due April 30 of each year and shall commence in 2023 and expire on May 1, 2027. 

Id. at 16.  Additionally, related to its authority to ensure just and reasonable rates, the Commission 

directed utilities who receive federal funding to include testimony in rate cases explaining the 

accounting treatment for those funds. Id. 

7. Finally, the Commission detailed outreach efforts it has taken with various 

stakeholders (e.g., Pennsylvania Department of Environment Protection Energy Office, the United 

States Department of Energy, PENNVEST, EAP, etc.) to coordinate and facilitate funding 

opportunities for public utility companies.  Id. at 12-16.  

 

III. REQUEST FOR CLARIFICATION 
 

a. The Commission Should Clarify That Utilities Can Track And Defer Costs 
Incurred To Seek Federal Funding Opportunities As A Regulatory Asset 

 
8. UGI believes that support from the Commission can play a vital role in assisting 

utilities to access funding that may benefit Pennsylvania consumers.  The IIJA is a historic federal 

action that could make substantial funds available to public utilities in Pennsylvania.  Order at 12.5  

In this regard, the IIJA presents an extraordinary and non-recurring opportunity for Pennsylvania, 

and utilities like UGI, to seek substantial federal funds to invest in Pennsylvania utility 

infrastructure.  The Order encourages utilities to seek this funding, but clarification regarding the 

 
5 See also Joint Motion of Chairman Stephen M. DeFrank and Commissioner Kathryn L. Zerfuss, Docket No. P-
202203932929, at p. 1 (dated March 2, 2023) (“The IIJA…provides for the availability of substantial federal funds for 
investment in utility infrastructure.”); In The Matter Of The Federal Grant Opportunities For Utilities Under The 
Infrastructure Investment And Jobs Act, MD PSC Order No. 90272 (dated June 29, 2022) (“The IIJA authorizes an 
historic investment of billions of dollars in federal funds in the country’s utility infrastructure…”). The White House 
reports that the IIJA appropriates approximately $55 billion to expand access to invest in water infrastructure and 
eliminate lead service pipes, $65 billion to upgrade electric infrastructure and fund new clean energy programs, and 
$50 billion to protect utility and other infrastructure against climate change, cyber-attacks and extreme weather events, 
among other things.  https://www.whitehouse.gov/briefing-room/statements-releases/2021/11/06/fact-sheet-the-
bipartisan-infrastructure-deal/.  
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appropriate regulatory accounting treatment of the incremental costs incurred to seek these funding 

opportunities is needed. 

9. UGI and many other utilities will likely require additional resources to prepare, 

apply, administer and otherwise execute on opportunities for federal programs.  This includes 

potential modifications to existing programs (such as Long Term Infrastructure Investment Plan 

(“LTIIP”) work) and related incremental project work, including the development of processes for 

tracking and reporting received funds.  In particular, utilities likely will need to utilize expert 

resources (e.g., third-party consultants) to successfully and effectively navigate and access federal 

funding opportunities, or procure and devote substantial internal resources to accomplish the same.  

10. Moreover, the process for obtaining federal funding is extensive and intensive.  The 

magnitude of costs related to seeking, obtaining and implementing the extraordinary amount of 

federal funds made available by the IIJA and other recent legislation will vary depending on the 

size of the utility, the availability of internal/external resources to support these efforts, and the 

need to add or modify existing programs (such as LTIIP) to accommodate federally funded 

programs.  In particular, targeted programs and funding are available for small electric distribution 

companies (“EDCs”) serving vulnerable populations, as defined in the current administration’s 

Justice 40 initiative6.  Also, certain programs maintain special funding carve outs, which provide 

a level of preference to small EDCs for amounts to be distributed.  Nevertheless, pursuing these 

substantial funding opportunities will require time, resources and expenses that could not have 

been anticipated by utility companies.   

11. In addition, many federal programs require the utility to match some portion of the 

costs associated with particular federal funding programs.  These costs will be in addition to the 

 
6 86 Fed. Reg. 7619, Executive Order 14008 (Jan. 27, 2021). 
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utility’s currently planned operating costs.  Without the creation of a regulatory asset, the matching 

cost requirements to participate in the program may prohibit utilities from seeking and obtaining 

funding that could provide long term benefits.  Further, as the significant and unprecedented federal 

funding flows into intended areas nationally, regionally and locally, impacts related to key resource 

items such as contractor availability and supply chain accessibility are to be anticipated as well, 

each standing to impact on project timing which may span over a period of years.  

12. Uncertainty regarding the extent to which the above-described costs can be treated 

as a regulatory asset and deferred for recovery in a future rate case can create a significant barrier 

or challenge in seeking federal funds. While it is anticipated that significant funding receipt offsets 

will flow into the regulatory asset as well, the timing differences between expended accounts and 

recovery offsets can be material and span across multiple years.     

13. Certainty regarding the ability to defer these costs will be timely as utilities start 

incurring them.  The Commission’s actions related to the Order are themselves an acknowledgment 

that expenditures related to seeking and obtaining federal funding are anticipated to be significant, 

extraordinary or non-recurring; thus meeting any regulatory showing required as a basis for 

regulatory asset treatment.   

14. Other public utility and public service commissions have already identified that 

costs associated with seeking federal funding may be treated as a regulatory asset.7  Consistent 

with the Commission’s expressed concern in the Order to keep Pennsylvania utilities competitive 

 
7 See In The Matter Of The Federal Grant Opportunities For Utilities Under The Infrastructure Investment And Jobs 
Act, MD PSC Order No. 90272 (dated June 29, 2022) (“…the Commission finds that allowing each utility to establish 
an IIJA-specific regulatory asset to track IIJA-related incremental expenditures and savings is appropriate.”); and 
Formal Case No. 1172, In the Matter of the Consideration of Federal Funding Under the Infrastructure Investment 
And Jobs Act, D.C. P.S.C. Order No. 21176 (dated July 8, 2022) (“The Potomac Electric Power Company and the 
Washington Gas Light Company are DIRECTED to establish a Bipartisan Infrastructure Law Regulatory Asset to 
track Bipartisan Infrastructure Law-related costs.”) as modified by Order No. 21542 to incorporate and apply to 
Inflation Reduction Act-related costs (dated October 18, 2022).  
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in the fund seeking process,8 the Commission should place Pennsylvania utilities on equal footing 

with utilities in other states.    

15. Moreover, the Commission has previously determined that it should adopt 

regulatory treatment of specific costs where the accounting impacts associated with how a utility 

incurs and recovers those costs would frustrate a regulatory climate that accommodates and 

encourages new developments.9  Here, there is a disconnect between when a utility will incur 

substantial incremental costs associated with seeking the federal funding opportunities under the 

IIJA and when and how the utility may be permitted to recover those incremental costs, which 

could have the unintended effect of discouraging utilities from applying for these funding 

opportunities.  Consistent with this duty and its desire to encourage utilities to seek out the 

extraordinary federal funding opportunities available, the Commission should clarify that 

regulatory treatment of the above-described incrementally incurred costs is appropriate.  

16. Therefore, UGI requests that the Commission clarify its Order to find that that costs 

incurred by utilities in order to prepare, apply, administer and otherwise execute on opportunities 

for federal funding may be deferred and recorded as a regulatory asset for accounting purposes; 

along with related offsetting funding receipts.     

 
8 Order at 11-12. 
9 According to the Commission, “[i]t is the duty of this Commission to construct a regulatory climate which 
accommodates new technologies and capabilities in order to provide utilities with the tools necessary to satisfy and 
empower its customers…Further, this accounting treatment is consistent with the regulation passed by the National 
Association of Regulatory Utility Commissioners related to the regulatory treatment of cloud computing 
arrangements.” Statement of Chairman Gladys M. Brown, Pa. PUC v. Duquesne Light Company, Docket Nos. R-
2018-30000124, et al. (dated Dec. 20, 2018) (supporting a settlement of a base rate proceeding that permitted a utility 
to record costs related to the development of cloud-based information systems as a regulatory asset at the time such 
costs are incurred).  See also “Resolution Encouraging State Utility Commissions to Consider Improving the 
Regulatory Treatment of Cloud Computing Arrangements” – Sponsored by the Committees on Critical Infrastructure, 
Gas, and Water.  Recommended by the NARUC Board of Directors on November 15, 2016.  Adopted by the NARUC 
Committee of the Whole on November 16, 2016 (“The disparity in accounting treatments between these two software 
approaches creates a regulatory incentive for utilities to invest in on-premise software solutions and creates unintended 
financial hurdles that hinder utilities from realizing the benefits that so many other industries are experiencing with 
cloud-based software…Utilities should be free to make software investments based on which option best meets both 
the needs of the utility and its customers, rather than how the investment will be treated for accounting purposes…”).   
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b. The Commission Should Clarify That It Will Engage Pennsylvania Utilities 
To the Extent It Seeks Federal Funding As An Eligible Entity Under the IIJA 
and IRA 

 
17. There are programs and funding opportunities under the IIJA and the IRA where 

funding is limited to specific eligible applicants.  In some instances, the Commission itself would 

be the eligible applicant, rather than individual utilities.  While UGI has not undertaken a 

comprehensive review of the funding opportunities available for the Commission, it is aware that 

these opportunities may be of interest to the Commission.  For example, under Section 

40103(b)(1)(A)(v) of the IIJA, public utility commissions are eligible entities that may apply for 

grant funding.  The underlying grant program, titled Program Upgrading Our Electric Grid and 

Ensuring Reliability and Resiliency, aims, in relevant part, to demonstrate innovative approaches 

to distribution infrastructure to harden and enhance resilience and reliability.   

18. UGI encourages the Commission to engage Pennsylvania utilities as part of any 

effort to seek funds where it is an eligible applicant.  As related work activities resulting from the 

numerous federal funding opportunities ultimately flow into detailed projects to be managed by 

Pennsylvania utilities across future years, resource planning and project management stand to add 

significantly to the otherwise already material base levels of planned work; for example, that relate 

to LTIIP execution.  Thus, to the extent the Commission seeks any funding for which it is an 

eligible entity, UGI would support as much advanced collaborative communication as possible in 

order to effectively integrate all work activities in an efficient and cost-effective manner.   

 

IV. CONCLUSION 
   
WHEREFORE, the foregoing reasons, UGI Utilities, Inc. – Gas and Electric Divisions 

affirms its support for the Commission’s Order, and respectfully requests that the Pennsylvania 
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Public Utility Commission clarify its Order entered on March 21, 2023, at Docket No. P-2022-

3032929 to (1) permit utilities to establish a regulatory asset to track and defer incremental costs 

associated with seeking federal funding as described herein and (2) confirm it will engage 

Pennsylvania utilities as a part of any effort to seek federal funds where the Commission is an 

eligible applicant and seeks to pursue such funding opportunities.   

Respectfully submitted, 

/s/ Michael S. Swerling 
Michael S. Swerling (ID # 94748)  
UGI Corporation 
460 N. Gulph Road 
King of Prussia, PA 19406 
(610) 992-3763 (tel) 
(610) 992-3258 (fax) 
swerlingm@ugicorp.com 

 
 

Dated: April 5, 2023 
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