BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Francene Tearpock-Martini				:
							:
	v.						:		C-2022-3033942
							:
UGI Utilities, Inc.					:



ORDER DENYING MOTION FOR JUDGMENT ON THE PLEADINGS AND 
LIMITING THE SCOPE OF THE PROCEEDING


Procedural History

On July 20, 2022, Francene Tearpock-Martini (Complainant or Ms. Tearpock-Martini) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against UGI Utilities, Inc. (UGI).  In her complaint, Ms. Tearpock-Martini alleged that she was experiencing “harassment from [the] Utility Company following PUC Complaint regarding trespass on [her] property.”  Complaint at p. 2.  Ms. Tearpock-Martini alleged that the harassment is a “consequence of [her] recent prior filing with the PUC to remedy trespass.”  Complaint at p. 3.  Ms. Tearpock-Martini further alleged that UGI was “violating the order of the Court” by “making threats” regarding plans to move an overhead wire to her specimen tree.  Complaint at p. 3.  Ms. Tearpock-Martini also maintained that UGI is requesting a right-of-way to keep an aerial wire at its current location on her property, and she would not grant a right-of-way “onto [her] historic property that [she] has developed over the 45 years that she [has lived] there.”  Complaint at p. 3.  She further maintained that her property “has been placed on the National Historic Register since 2009.”  Complaint at p. 3.  

Ms. Tearpock-Martini further alleged that in July 2022, she discovered “new information and facts . . . from PENNDOT that could have changed the outcome of the PUC decision conducted in March, 2022.”  Complaint at p. 3.  Specifically, Ms. Tearpock-Martini alleged that UGI has a right-of-way of “60’ feet not 66’ feet as had been presented by UGI Utilities at the hearing which could have made a difference in the PUC decision which was predicated on faulty information.”  Complaint at pp. 3-4.  Ms. Tearpock-Martini also averred that UGI removed guy wires from her property, but the overhead electric wires “still remain trespassing.”  Complaint at p. 4.  Ms. Tearpock-Martini attached to her Complaint a set of emails purportedly between her and PennDOT; maps; emails between her and UGI; pictures; deed information; and documentation regarding a civil action from the year 2014 between Ms. Tearpock-Martini and defendants Vincent Noble and Colleen Noble.  Ms. Tearpock-Martini’s Complaint was served on UGI on July 21, 2022.

On August 10, 2022, UGI filed a timely answer and new matter, with a notice to plead attached, in response to Ms. Tearpock-Martini’s Complaint.  In its answer, UGI denied Complainant’s allegations of harassment.  UGI averred that its recent contacts with Complainant were professional and cordial as an attempt to try and work with Complainant “as directed by the Commission to eliminate an inadvertent non-hazardous aerial encroachment of line conductors over a small corner of Complainant’s property.”  Answer at p. 1.  UGI cited to the case in which this was addressed: Francene Tearpock-Martini v. UGI Utilities, Inc., Docket No. C-2021-3027093 (Order entered March 10, 2021) (Tearpock-Martini).  UGI further denied making any threats to Ms. Tearpock-Martini.  UGI averred that Mr. Bokrosh, one of its senior technicians, discussed moving the single phase primary line conductor from its current location to a pole located on her other property, to remove it from her airspace.  Answer at pp. 1-2 (see also -Tearpock-Martini at 6-7).  UGI further averred that Complainant stated that such action may harm her “specimen tree,” and UGI therefore offered to keep the primary line in its current location, which would require a right-of-way to remedy the existing aerial encroachment.  Answer at p. 2.  UGI averred that Complainant would not agree to grant the right-of-way, and UGI therefore plans to move the primary line to the secondary location as approved by the Commission.  Answer at p. 2 (see also Tearpock-Martini at 6-7, 15-16).  UGI further averred that Ms. Tearpock-Martini “litigated [right-of-way] issues (and had the opportunity to litigate them) in her last Formal Complaint[, and] she should be prevented from doing so here again.”  Answer at p. 3.  

In its new matter, UGI averred that in her 2021 complaint, Complainant alleged that “UGI had trespassed on her property and that the Company had anchor wires on her property that amounted to a safety hazard.”  Answer at p. 4.  UGI averred that its July 27, 2021 answer denied that its utility pole and anchor were outside of a municipal right-of-way “except for an inadvertent non-hazardous 2.5-foot aerial encroachment of line conductors over a small corner of the Complainant’s property.”  Answer at p. 4.  In 2021, UGI offered to relocate the anchor “in a manner that was acceptable to [UGI] from a safety, reliability and compliance perspective.”  Answer at p. 4.  UGI further conveyed that an evidentiary hearing was held on September 14, 2021, and on November 16, 2021, Administrative Law Judge Elizabeth Barnes (Judge Barnes or ALJ Barnes) issued a decision denying the 2021 complaint and finding that Complainant “failed to satisfy her burden to demonstrate that UGI violated the Public Utility Code, a Commission order or regulation, or its Commission-approved tariff regarding the installation of a replacement utility pole in a public right-of-way.”  Answer at p. 4.  UGI highlighted that Judge Barnes stated that she is not directing UGI to proceed with implementation of one of the three options described by the engineers at the hearing; but she agreed that its preferred option seemed reasonable to remove the aerial guy wires from Complainant’s airspace.  Answer at pp. 4-5.  UGI further explained that exceptions and replies to exceptions were filed, and on March 10, 2022, the Commission issued an Opinion and Order denying Complainant’s exceptions and adopting the decision of Judge Barnes.  Answer at p. 5.

UGI further maintained in its new matter that Complainant alleges in her current Complaint that UGI is violating the order of the court, and that the right-of-way discussed at the hearing is 60 feet; however, UGI testified that it would still be able to place the new sidewalk anchor guy within a 60-foot right-of-way.  Answer at 5.  UGI also highlighted the Commission’s Opinion and Order in which it stated that because UGI admitted to the aerial encroachment, there was no need to interpret the right-of-way at issue.  UGI noted the Commission’s further statements that UGI has “reasonably offered remedial options and attempted to remedy the inadvertent aerial encroachment of 2.5 feet . . . [and] Ms. Tearpock-Martini has rebuffed such efforts and ordered UGI’s personnel off of her land.”  Answer at p. 5 (see also Tearpock-Martini at p. 15).  UGI averred that the harassment alleged by Ms. Tearpock-Martini is its continued efforts to work with Ms. Tearpock-Martini to eliminate the aerial encroachment.  Answer at p. 5.
Moreover, UGI argued that Complainant’s most recent Complaint is “an attempt to re-litigate the issues addressed and ruled on by the Commission in the prior proceeding regarding trespass, right-of-way access, and the Company’s right to locate and reconfigure its electrical facilities at/near her properties.”  Answer at p. 5.  UGI cited case law and Commission regulations and argued that a party is precluded from re-litigating a prior final order of the Commission.  Answer at pp. 5-6.  UGI further argued that the doctrines of collateral estoppel and res judicata would prevent Complainant from re-litigating the issues raised in her current Complaint.  Answer p. 6.  UGI therefore requested that the instant Complaint be dismissed.

On August 19, 2022, Ms. Tearpock-Martini filed a reply UGI’s answer and new matter to the complaint.  Commission regulations do not allow for replies to answers.  52 Pa. Code § 5.1.  Therefore, the reply to answer will not be considered at this time.  In the reply to UGI’s new matter, Ms. Tearpock-Martini discussed that the right-of-way of 66 feet was not correct; that UGI has not provided evidence that it has conducted a Certified Survey; that UGI has not offered a reasonable solution to remedy its aerial encroachment; that UGI has not provided a Certificate of Liability coverage allowing them to have a hazardous wire over her property; and that she is “troubled that she cannot go back and relitigate a case finalized based on false information.” [footnoteRef:1]      [1:  	Complainant mentions that 66 Pa.C.S. § 516 states that a final order of the Commission cannot be re-litigated unless set aside, annulled or modified on judicial review.  Complainant requests judicial review “so as to prevent further hardship to complainant.”  Reply at p. 7.  The proper way to challenge a Commission order is by appeal.  Administrative Law Judges at the Commission do not have the authority to review a final Commission order.] 


On October 18, 2022, UGI filed a motion for judgment on the pleadings (Motion).  In its Motion, which was accompanied by a notice to plead, UGI argued that it is entitled to judgment as a matter of law as the pleadings show that there is no genuine issue as to a material fact.  Specifically, UGI argued that the issue of the aerial wire encroachment, and the option of moving the wire from its current pole to a pole across the street, was decided by the Commission, and the Complainant did not appeal the Commission’s Opinion and Order.  UGI further argued that Complainant subsequently filed a 2022 Complaint, in which she argued that UGI is making threats regarding putting overhead wires by her specimen tree (by the pole across the street).  UGI went through the details of prior litigation and asserted that Complainant filed her 2022 Complaint to get “another bite at the apple (i.e., to relitigate her issues and claims from the 2021 Complaint.”  Motion at p. 11.  UGI further argued that the claims in Complainant’s 2022 Complaint are “continued efforts by Ms. Tearpock-Martini to dispute ALJ Barnes’ Initial Decision and the Commission’s Order from the 2021 Complaint.”  Motion at p. 11.  

UGI also asserted that Complainant should be precluded from relitigating issues from her 2021 complaint by the doctrines of collateral estoppel and res judicata.  UGI asserted that the issues decided in the 2021 complaint are identical to the ones presented in the 2022 Complaint; there was a final judgment on the issues; and no appeal was filed by Complainant seeking to challenge or overturn the Commission’s Order.  Motion at pp. 14-15.  UGI therefore requested that the instant Complaint be dismissed.  UGI attached to its motion information related to a 2008 complaint by Complainant at docket number F-2008-2022125; and information related to Complainant’s recent 2021 Complaint at docket number C-2021-3027093.  The Motion with attachments totaled 141 pages.  

On November 2, 2022, a call-in telephonic hearing notice was served setting an initial call-in telephonic hearing for this case for December 13, 2022, at 10:00 a.m., and assigning me as the presiding officer.[footnoteRef:2]  A prehearing order was also served on November 2, 2022, setting forth rules and expectations for the hearing.  A hearing cancellation notice was served on November 22, 2022, to allow for the motion for judgment on the pleadings to be decided prior to a hearing. [2:  	This notice was inadvertently issued as office staff did not see the pending motion at the time of issuance.] 


Ms. Tearpock-Martini’s answer to UGI’s motion for judgment on the pleadings was due November 7, 2022.  Ms. Tearpock-Martini filed an answer to UGI’s Motion (Reply to Motion) on November 7, 2022.[footnoteRef:3]  At the beginning of her Reply to Motion, Ms. Tearpock-Martini stated, “this present case is about bullying threats, intimidation and harassment by UGI Utilities, Inc. employees.”  Reply to Motion at p. 1.  Ms. Tearpock-Martini argued that UGI employees were threatening that if she did not “comply with their request for a ROW, they will take action which will cause further damage to her property with extensive maintenance costs, safety hazards and liability.”  Reply to Motion at p. 1.  Ms. Tearpock-Martini then argued that “the current issues 2022 are not the same issues . . . [t]hese are threats, bullying and harassment issues.”  Reply to Motion at p. 1.  Ms. Tearpock-Martini discussed details from her prior 2008 and 2021 complaints before the Commission.  Ms. Tearpock-Martini reiterated that “this 2022 Complaint is about Harassment [sic] . . . threats and intimidation by employees of UGI Utilities.”  Reply to Motion at p. 8. [3:  	An informal call was held on November 17, 2022, to clarify the issues raised in the motion for judgment on the pleadings and reply to the motion.  During the informal discussion, the parties came very close to potentially resolving the issues.  I therefore initially deferred my ruling on the motion to provide the parties with time to potentially reach a solution to this matter. ] 


Ms. Tearpock-Martini specifically stated towards the end of her Reply to Motion that the “Identity of Issues of [the] 2021 Complaint were involving trespass of ‘guy wires’ . . . Identity of Issues in 2022 involve Harassment [sic], threats and intimidation . . . with relocation of aerial wires to different location of property.”  Reply to Motion at p. 11.  While Ms. Tearpock-Martini discusses in great detail issues raised in the litigation concerning her 2021 complaint, she asserted that the “Identity of the issues [in the] 2021 and 2022 Formal Complaints are not identical.  They are not even remotely similar.”  Reply to Motion at p. 11.  Ms. Tearpock-Martini alleged that “UGI Utilities is attempting to obtain a ROW to Complainant’s historic property by force using threats.”  Reply to Motion at p. 14.  Ms. Tearpock-Martini requested that her Complaint not be dismissed.  Ms. Tearpock-Martini attached to her answer her reply to UGI’s answer in the instant proceeding; property deed and map information; documentation from a 2009 civil action against Vincent Noble and Colleen Noble; documentation from the previous 2021 litigation at docket number C-2021-3027093 (including Judge Barnes’ Initial Decision and her exceptions to Judge Barnes’ decision); and photographs purportedly from the year 2008.  The Reply to Motion with attachments totaled 82 pages.  

The Motion for Judgment on the Pleadings filed by UGI is ready for disposition.  For the reasons discussed below, UGI’s motion will be denied, and Ms. Tearpock-Martini’s Complaint will be allowed to proceed to a hearing on May 16, 2023.  However, the scope of the proceeding will be limited consistent with the discussion below.

Motion for Judgment on the Pleadings

The Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code Chapters 1, 3 and 5, provide for the filing of motions for summary judgment and judgment on the pleadings.  Section 5.102 of the Commission’s Rules provides in relevant part:

§ 5.102 Motions for summary judgment and judgment on the pleadings.

(a) Generally.  After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.

* * *

(d) 	Decisions on Motions.

(1) Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

(2)  	Standard for grant or denial in part.  The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with the affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law on one or more but not all outstanding issues.

52 Pa. Code § 5.102(a), (d)(1) and (d)(2).  When disposing of a motion for summary judgment, the record must be examined in the light most favorable to the nonmoving party.  First Mortgage Co. of Pennsylvania v. McCall, 313 Pa. Superior Ct. 54, 56, 459 A.2d 406, 408 (1983).  To avoid the motion for summary judgment, the nonmoving party must set forth facts showing that there is a genuine issue for trial.  Id. at 58-59.

For purposes of disposing of UGI’s motion for judgment on the pleadings, all averments must be examined in the light most favorable to Ms. Tearpock-Martini, the nonmoving party.  The pleadings certainly discuss issues that have already been addressed and finally decided by the Commission.  Ms. Tearpock-Martini goes into great detail regarding issues raised in her 2021 complaint, and she also expresses her displeasure with the outcome of that proceeding.  See Reply to New Matter at p. 7.  However, Ms. Tearpock-Martini states several times throughout her Reply to UGI’s Motion that her 2022 Complaint is different from her 2021 Complaint in that the 2022 Complaint is meant to address alleged harassment.  In viewing the record in the light most favorable to Ms. Tearpock-Martini, despite discussing in great detail issues from her 2021 and 2008 complaints, she seems to clarify that the issue to be addressed in her 2022 Complaint is the issue of harassment.  Ms. Tearpock-Martini emphasizes that the issue of harassment has not yet been litigated.  Reply to Motion at p. 1.  

It is noted that, in Richard Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993), the Commission determined that unrepresented complainants should have an opportunity to be heard orally, and not have their case dismissed on the basis of a preliminary pleading.  Id. at 7 (in many cases unrepresented complainants can explain their dispute orally much better than they can communicate their grievance in written form and to deny unrepresented complainants a meaningful opportunity to be heard in such cases can be viewed as a gross abuse of authority), citing, Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (Order entered October 1992) and William Schleisher v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (Order entered December 17, 1992); see also, John M. Gera v. PPL Electric Utilities Corporation, Docket No. C-20054657 (Opinion and Order entered November 2, 2005).[footnoteRef:4]  As a result, in this case, Ms. Tearpock-Martini should be given the opportunity to demonstrate orally during a hearing that UGI violated the Public Utility Code, a Commission order or regulation or a Commission-approved Company tariff and not have her complaint dismissed on a preliminary basis, on the issue of harassment, which was not raised in prior litigation. [4:  	The Commission’s decision in Carlock was subsequently clarified to allow ALJ’s the discretion to dispose of the pleadings in a proceeding provided that the action is neither arbitrary nor capricious, and that it is in accordance with the law.  John A. Graham Jr. v. Philadelphia Suburban Water Company and Bell Atlantic-Pennsylvania, Inc., Docket No. C-00957557 (Opinion and Order entered June 12, 1996). ] 


Consequently, in viewing the record in the light most favorable to the non-moving party, Ms. Tearpock-Martini, there is no showing that there is no genuine issue as to a material fact or that UGI is entitled to a judgment as a matter of law on the issue of harassment.  Although Ms. Tearpock-Martini goes into great detail regarding her 2021 complaint, she emphasizes that “the issues [in the] 2021 and 2022 Formal Complainants are not identical.  They are not even remotely similar.”  Reply to Motion at p. 11.  As Ms. Tearpock-Martini has stated that her instant Complaint is solely on the issue of harassment, Reply to Motion at p. 13, a review of the pleadings supports a finding that UGI’s motion should be denied.  Complainant will be permitted to appear at a hearing on the harassment issue raised in her Complaint.  

The denial of UGI’s Motion does not mean that the issues in the 2021 complaint will be relitigated.  It is clear from the underlying litigation that the Commission addressed the issues raised in the 2021 complaint in its final Opinion and Order.  Tearpock-Martini.  Parties may not relitigate a final order of the Commission.  66 Pa.C.S. § 516.  Because the Commission has already decided the issues raised in the 2021 complaint, those issues, including UGI’s options to remedy the encroachment of the aerial wire (which were deemed to be reasonable by the Commission), will not be addressed in the 2022 proceeding.  The scope of this proceeding will be further clarified in the next section.    

Limiting the Issues

Section 5.483 of the Commission’s regulations provides presiding officers with the authority to regulate the course of proceedings.  52 Pa. Code § 5.483(a).  This section of the Pennsylvania Code further states that the presiding officer will have the authority specified in the act, subject to this title.  This authority includes, but is not limited to, the power to exclude irrelevant, immaterial or unduly repetitive evidence, to prevent excessive examination of witnesses, to schedule and impose reasonable limitations on discovery and to otherwise regulate the course of the proceeding.  52 Pa. Code § 5.483(a).
As stated above, parties may not relitigate a final order of the Commission.  In her reply to UGI’s Motion for Judgment on the Pleadings, Ms. Tearpock-Martini expressed disappointment that she cannot re-litigate issues that she feels was mischaracterized in the 2021 litigation at Docket Number C-2021-3027093.  Reply to Motion pp. 9-10.  Moreover, in her reply to UGI’s New Matter, prior to UGI’s Motion for Judgment on the Pleadings, Complainant noted that 66 Pa.C.S. § 516 states that a final order of the Commission cannot be re-litigated unless set aside, annulled or modified on judicial review, and she requested judicial review “so as to prevent further hardship to complainant.”  Reply to New Matter at p. 7.  Administrative Law Judges at the Commission do not have the authority to review a final Commission order.  Disagreement with an order of the Commission should be addressed via appeal of the Commission’s order.  Therefore, the issues from Complainant’s 2021 complaint may not be raised in the current litigation, as they were already litigated, decided by the presiding ALJ for that proceeding, and addressed by the Commission in a final order that was not appealed.

The purpose of this section is to make clear what will and will not be addressed during the course of this proceeding for the 2022 Complaint.    

Issue that will be Addressed at the Next Hearing

		At the beginning of Ms. Tearpock-Martini’s reply to the motion for judgment on the pleadings, she states, “this present case is about bullying, threats, intimidation and harassment . . . these matters have not been litigated.”  Reply to Motion at p. 1.  I agree that there is no evidence to show that the specific issue of harassment has been litigated and decided by the Commission.  The Complainant may present her case regarding whether the way in which UGI has corresponded with the Complainant constitutes a violation of the Public Utility Code, a Commission order or regulation or a Commission-approved tariff.  

                         To be clear, UGI will not be barred from attempting to remedy the aerial encroachment in the instant litigation.  The three options presented by UGI in the 2021 litigation to remedy the aerial encroachment were found to be reasonable by the presiding ALJ for that proceeding.  Complainant filed exceptions to the ALJ’s Decision, and in addressing the Complainant’s exceptions, the Commission found in its final Opinion and Order that the options presented by UGI, including the option of moving the aerial wire to the pole across the street, are reasonable.  The Commission stated near the end of its Opinion and Order, “UGI has reasonably offered remedial options and attempted to remedy the inadvertent aerial encroachment of 2.5 feet of guy wires on the corner of the Complainant’s property.  However, Ms. Tearpock-Martini has rebuffed such efforts and ordered UGI’s personnel off of her land.  Although we encourage the Parties to agree to implement one of UGI’s proposed options in order to cause removal of the guy wires in the Complainant’s airspace, we decline to determine that the Company committed a service violation under the circumstances of this proceeding.”  Tearpock-Martini at pp. 15-16.  

             Therefore, the only issue that will be addressed in the 2022 litigation is whether the way in which UGI has corresponded with Complainant constitutes harassment in violation of the Public Utility Code, a Commission order or regulation or a Commission-approved tariff.  The parties are still encouraged to work together to implement one of the options proposed by UGI, as finally decided by the Commission.  This proceeding will only address the specific claim of harassment, and it will not bar UGI from working with the Complainant to implement one of the options found reasonable by the Commission in its final Opinion and Order.  

Issues that will not be Addressed at the Next Hearing

                       In her initial pleadings, the Complainant aired grievances with the outcome of the 2021 litigation; however, in her reply to UGI’s Motion for Judgment on the Pleadings, Ms. Tearpock-Martini clearly stated that her instant Complaint is about the issue of harassment in the form of bullying, and it is the basis for my decision to allow her to proceed to a hearing on that issue alone.  The issues pertaining to the 2021 litigation will not be addressed in this proceeding.  Ms. Tearpock-Martini mentions that she needs to discuss issues from previous litigation to explain the harassment, Reply to Motion at p. 1, but that will not be permitted.  It is clear from the record that the issues of right-of-way, the options for addressing the aerial encroachment, and several other issues were already fully decided by the Commission, and may not be reviewed in this proceeding.  The proper way to challenge a Commission order is to appeal the Commission’s order.  Complainant admits that she did not appeal the Commission’s order.  Reply to Motion at pp. 10-11.  As the proper format to challenge a Commission order is by appeal, and Administrative Law Judges do not have the authority to review Commission Orders, the issues decided by the Commission will not be addressed again in this proceeding.

                           Aerial Wire Issues:  A review of the record reveals that the Commission has already addressed the underlying issues surrounding the aerial wire, including the options presented by UGI to address the aerial encroachment.  These options include the option to move the aerial wire from its current location to a location across the street.  In addressing Ms. Tearpock-Martini’s exceptions to Judge Barnes’ decision, the Commission found that while UGI reasonably offered remedial options and attempted to remedy the inadvertent aerial encroachment, Ms. Tearpock-Martini has rebuffed such efforts and ordered UGI’s personnel off of her land.  Tearpock-Martini at p. 15.  The Commission agreed with Judge Barnes’ suggestion to the parties to implement one of UGI’s options in order to remove the wires from the Complainant’s airspace.  Tearpock-Martini at p. 15.    

                           The Commission also decided in its final Order that the issue of right-of-way for the aerial encroachment need not be addressed, as UGI has already admitted that its wire is encroaching over 2.5 feet of Complainant’s property.  Tearpock-Martini at p. 15.[footnoteRef:5]  Lastly, Judge Barnes decided that the Complainant failed to prove that the aerial wire is hazardous, and the Commission agreed, Tearpock-Martini at p. 14.  Therefore, the underlying issues surrounding the aerial encroachment, already addressed and decided by the Commission, will not be litigated in conjunction with the instant Complaint.   [5:  	Complainant, presumably as an aside to the issue of harassment, also argues in her Complaint that she learned after the 2021 proceeding that the right-of-way on her property is 60 feet, and not 66 feet.  Complainant also states in her Reply to the Motion for Judgment on the Pleadings that she “provided correct ROW documentation to support her 2021 Complaint about the guy wires trespass.”  Reply to motion at p. 7.  This issue was raised during the 2021 litigation with exhibits and addressed by Judge Barnes.  Complainant raised right-of-way arguments in her exceptions to Judge Barnes’ Decision, and the Commission denied those exceptions in its final Opinion and Order.  Tearpock-Martini at pp. 10-11.  Moreover, the Commission has held that real property issues, such as trespass and whether utility facilities were located pursuant to a valid easement, are within the exclusive jurisdiction of the Courts of Common Pleas, and it has no jurisdiction to interpret the meaning of a right-of-way agreement.  Lou Amati/Amati Service Station v. W. Penn Power Co. and Bell Atl. Pa., Inc., Docket No. C-00945842 (Final Order entered October 25, 1995); Tearpock-Martini.] 

                            

                           Mischaracterization of Evidence:  In her reply to the motion for judgment on the pleadings, Complainant states, “if facts and history are reviewed and if there is an element of doubt that incorrect, misleading and inaccurate information was presented to the Court by UGI Utilities it would be in the jurisdiction of the court to remedy such.”  Reply to Motion at p. 7.  Again, the proper way to challenge a Commission order is by appeal.  Administrative Law Judges do not have the authority to review Commission orders, and the issues finally decided by the Commission will not be relitigated in this proceeding.  The Commission reviewed Ms. Tearpock-Martini’s exceptions and decided that it “found no error as to the representation of UGI’s exhibits or to the foundation of the ALJ’s Findings of Fact.”  Tearpock-Martini at p. 10.  Complainant also raised the issue of a lack of land surveys in her pleadings, and the Commission also addressed and denied the Complainant’s argument for the need of a Certified Land Survey in the 2021 litigation.  Tearpock-Martini at p. 12.  The Commission ultimately found, in its final order, that UGI did not violate a regulation or order, and it encouraged the parties to work to fix the issue of the encroachment of the single phase wire.  Tearpock-Martini at p. 15-16.  Ms. Tearpock-Martini’s continued claims of inaccurate information being provided to the court and her displeasure with the options provided by UGI should have been raised in a proper appeal from the Commission’s final Order.
                           
                              To be clear, the issues from the underlying litigation will not be addressed.  Complainant states in her reply to the motion for judgment on the pleading, “Complainant must be allowed to present the facts as they provide rationale for such harassment and threats taking place by UGI.”  Reply to Motion at p. 7.  The underlying issues of right-of-way, the aerial encroachment, and the options presented by UGI have already been decided.  UGI has been encouraged by both ALJ Barnes and the Commission to work with the Complainant to implement one of the options to remedy the aerial encroachment, found to be reasonable by the Commission, consistent with the Commission’s final order.  The only issue will be whether the way in which UGI is communicating with Complainant as it seeks to implement one of those options constitutes a violation of the Public Utility Code, a Commission order or regulation or a Commission-approved tariff.  The parties will not re-litigate the facts from the underlying litigation.  Any disagreement that Ms. Tearpock-Martini had with the Commission’s order should have been raised on appeal and will not be addressed in this litigation.  Complainant will be barred from providing testimony or evidence at the next evidentiary hearing on the issues of reasonableness of UGI’s options for addressing the aerial encroachment; right-of-way, alleged mischaracterization of evidence in the underlying litigation; and any other issues raised in the 2021 or any prior litigation. 

                                 The sole issue to be addressed in the instant litigation is whether the way in which UGI has attempted to work with Complainant to solve the aerial encroachment, utilizing one of the Commission-approved methods, constitutes harassment in violation of the Public Utility Code, a Commission order or regulation or a Commission-approved tariff.  The parties will be expected to adhere to the scope as defined in this order at the hearing.
                               

Conclusion 

In conclusion, UGI’s motion for judgment on the pleadings is denied.  Ms. Tearpock-Martini has asserted that her instant Complaint concerns harassment.  As the issue of harassment (e.g., threats, bullying) was not litigated in the 2021 litigation, Ms. Tearpock-Martini will be permitted to proceed with a hearing regarding whether the way in which UGI is communicating with Complainant to enforce one of the options found to be reasonable by the Commission violates the Public Utility Code, a Commission order or regulation or a Commission-approved tariff.  

Ms. Tearpock-Martini is advised, however, that the standard for disposing of a motion for judgment on the pleadings is different than the standard for sustaining a complaint.  As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code.  66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that Respondent was responsible for the problems alleged in the Complaint through a violation of the Public Utility Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA P.U.C. 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654,602 A.2d 863 (1992).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.   A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).  
              
Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied its burden of proof.  The Complainant now has to provide some additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).  

To sustain her Complaint, Ms. Tearpock-Martini will have the burden of proving by a preponderance of the evidence that UGI’s attempts to remedy its aerial encroachment constitute a violation of the Public Utility Code, a Commission order or regulation, or a Commission-approved Company tariff.  This is a higher standard than used to determine whether a complaint should be dismissed prior to a hearing on a preliminary basis.  Nonetheless, the harassment issue, which is the subject of Ms. Tearpock-Martini’s instant Complaint, will not be dismissed on a preliminary basis.  

Lastly, as it is the policy of the Commission to encourage settlements,[footnoteRef:6] I encourage the parties to discuss the potential resolution of this matter prior to the hearing.  I ask that the parties please keep me apprised of any progress that they may have with any settlement discussions. [6:  	52 Pa. Code § 5.231(a).] 


ORDER


		THEREFORE,

		IT IS ORDERED:

1. [bookmark: _Hlk108075181]That the Motion for Judgment on the Pleadings filed by UGI Utilities, Inc. at docket number C-2022-3033942 and dated October 18, 2022 is hereby denied.

1. That the request of UGI Utilities, Inc. to dismiss Ms. Tearpock-Martini’s Complaint in its entirety is denied.

1. That the issue to be decided in this litigation is whether UGI has violated the Public Utility Code, a Commission order or regulation or a Commission-approved tariff by the way in which UGI has attempted to proceed with options – deemed to be reasonable by the Commission – to remedy its aerial encroachment.

1. That, consistent with the scope of the proceeding as outlined in this Order, the Complaint filed by Francene Tearpock-Martini against UGI Utilities, Inc. at docket number C-2022-3033942 shall be heard at a hearing that will be scheduled for Tuesday, May 16, 2023 beginning at 10:00 a.m.  

1. That the parties are strongly encouraged to engage in settlement discussions to potentially resolve the remaining issues prior to the hearing.  To the extent that any progress is made, I ask the parties to please keep me apprised. 

Date:	April 6, 2023			/s/		
		Charece Z. Collins
		Administrative Law Judge
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