BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Francene Tearpock-Martini 				:
							:
	v.						:		C-2023-3038243
							:
UGI Utilities, Inc. – Electric Division			:



ORDER GRANTING IN PART AND DENYING IN PART
PRELIMINARY OBJECTIONS OF UGI Utilities, Inc. 

HISTORY OF THE PROCEEDING

On February 10, 2023, Francene Tearpock-Martini (“Complainant”) filed a Formal Complaint with the Pennsylvania Public Utility Commission (“Commission”) at Docket No. C-2023-3038243 against UGI Utilities, Inc. – Electric Division (“UGI Electric”) alleging that workers from SNAM Communications working for Frontier Communications trespassed onto her property on December 1, 2022 without permission or prior notice.  Complainant also alleges that the workers caused damage to a magnolia tree and other shrubbery while running fiber optic wires between utility poles owned by UGI Utilities, Inc. – Electric Division (“UGI Electric”).  The Complaint indicates that the service at issue is “electric.”  The Complaint does not specify the relief sought but appears to be requesting relief for damages to the property and ceasing any future trespassing.  The Complaint was served on UGI Electric on February 13, 2023.[footnoteRef:1] [1:  Complainant raised the same claims against “Frontier” at Docket No. C-2023-3038237.  The Commission originally served the Complaint for that matter on “Frontier Utilities Northeast, LLC” but the Commission re-served the Complaint at Docket No. C-2023-3038237 on “Frontier Communications” on April 5, 2023.
] 


On March 6, 2023, UGI Electric filed an Answer and New Matter which was properly accompanied by a Notice to Plead.[footnoteRef:2]  In its Answer and New Matter, UGI Electric admits that it provides electric service to Complainant but denies that it has committed any trespass or caused “damages” to Complainant’s property by running fiber optic wires on poles.  UGI Electric admits that it owns a utility pole near Complainant’s service address and that it has pole attachment agreements with Frontier Communications.  UGI further admits that Complainant has contacted UGI Utility’s counsel and that the service address is on the National Register of Historical Places.  However, UGI Electric denies that “SNAM Communications” or “Frontier Communications” are affiliates of UGI Electric and denies that UGI Electric performed any work at Complaint’s property on December 1, 2022 or is in anyway responsible for the alleged trespass and damage that occurred on that date.  Finally, UGI Electric further asserts that “SNAM Communications” and Frontier Communications are necessary parties to the proceeding.   [2:  UGI Electric avers that this is the fourth Complaint filed by Complainant against UGI Electric.  The previous cases were filed at Docket Nos. F-2008-2022125, C-2021-3027093 and C-2022-3033942.  ] 


UGI Electric also filed Preliminary Objections (“POs”) on March 6, 2023, which was accompanied by a Notice to Plead, contemporaneously with its Answer and New Matter.  The POs assert that relief should be granted in this matter on the following grounds: (1) lack of Commission jurisdiction, (2) legal insufficiency of the pleading and (3) nonjoinder of a necessary party. 

On March 7, 2023, Complainant filed a Reply to UGI Utilities, Inc. – Electric Division on Motion that Proceedings of Complaint be Dismissed (“Reply to POs”).  In the Reply to POs, Complainant does not specifically admit or deny the numerical pleadings in the POs.[footnoteRef:3]  However, Complainant reasserts that her property was trespassed upon by workers of “Frontier” resulting in damage to her magnolia tree while attempting to run fiber optic wires on utility poles owned by UGI Electric.  Complainant claims that these actions demonstrate lack of responsible ownership and supervision by UGI Electric.  Complainant also avers that the Commission required her to initiate separate filings against the UGI Electric and “Frontier” so the matter should not be dismissed for failure to join a necessary party.   [3:  Complainant also did not file an answer to UGI Electric’s New Matter.    ] 


The case has been assigned to me and the POs are ripe for disposition.  For the reasons discussed below, the preliminary objections of UGI Electric will be granted in part and denied in part.  
DISCUSSION

Commission regulations permit the filing of preliminary objections. 52 Pa. Code §§ 5.101(a)(1)-(7).  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections. Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

Commission regulations provide:

§ 5.101.  Preliminary objections.
(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

	(3)	Insufficient specificity of a pleading.

	(4)	Legal insufficiency of a pleading.

(5)	Lack of capacity to sue, nonjoinder of a necessary	party or misjoinder of a cause of action.

(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

	(7)	Standing of a party to participate in the proceeding.

52 Pa. Code § 5.101(a).

In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Petitioners, recovery or relief is possible. Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections. Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party. Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997).  

The POs can be granted only if recovery or relief is not possible after all of the Complainant’s averments in the complaint are viewed as true for purposes of deciding the preliminary objections, using only those facts specifically admitted. Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections. Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).		

		For the Complainant to prevail, there must be a statute, regulation or order which the Commission is authorized to enforce.  The Complaint must also set forth an act done or omitted to be done by Respondent in violation of a law that the Commission has jurisdiction to administer. 66 Pa. C.S. § 701; 52 Pa. Code § 5.21(a).  

The first preliminary objection raised by UGI Electric asserts that the Commission lacks jurisdiction over the issues and claims under 52 Pa. Code § 5.101(a)(1).  Specifically, UGI Electric characterizes the Complaint as a tort/property right claim that seeks damages and asserts that the Commission lacks jurisdiction over this claim and request for relief.  The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  Tod and Lisa Shedlosky v. Pennsylvania Electric Co., Docket No. C-20066937 (Order entered May 28, 2008); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977).  The Commission must act within, and cannot exceed, its jurisdiction. City of Pittsburgh v. Pennsylvania Pub. Util. Comm’n., 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exists. Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa. Cmwlth. 1992)  alloc. denied 637 A.2d 293 (Pa. 1993).

The Commission has previously determined that it is not the proper forum for resolving property right controversies.  Rather, such controversies are a matter for a court of general jurisdiction. Anne E. Perrige v. Metropolitan Edison Co., Docket No. C-00004110 (Order entered July 3, 2003); Fiorillo v. PECO Energy Co., Docket No. C-00971088 (Order entered September 15, 1999).  The Commission has also previously held that real property issues such as trespass are outside its jurisdiction. Stabler v Verizon Pennsylvania, Inc., Docket No. C-2012-2284222 (Order entered June 1, 2012).  However, the Commission has previously held that a Complainant raising the issue of trespass and handling of vegetation management calls into question the adequacy of service. Patricia Skoniezny v. Duquesne Light Company, Docket No. C-00992266, 2000 WL 35799632 (Order entered April 13, 2000).  The Complainant’s claim in the instant case is similar to that raised in Skonieczny.  Therefore, the Commission has jurisdiction over the current claim and the preliminary objection on this ground is denied.      

In regards to the request for monetary damages, it is also well-settled that the Commission lacks jurisdiction to award money damages. Elkin v. Bell of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977).  The Commission can only impose a civil penalty or direct credit towards a customer’s account.  Thus, the preliminary objection to the request for monetary damages is granted and the request for damages is hereby stricken.      

The second preliminary objection raised by UGI Electric asserts that the Complaint is legally insufficient under 52 Pa. Code § 5.101(a)(4).  In support of this ground, UGI Electric avers that the Complainant does not allege any facts related to UGI Electric’s conduct or service and points out that the Complaint claims the actions in question were committed by “SNAM Communications” for Frontier Communications.   However, the Complaint also asserts that the utility poles in question are the property of UGI Electric, that UGI Electric failed to properly supervise activities involving its pole usage and that SNAM Communications and Frontier Communications are affiliates of UGI Electric.  Accepting these facts as pled by the Complainant as true, could support a service claim against UGI Electric.  Moreover, UGI Electric’s assertion that the Complaint is insufficient because of naming the wrong Respondent is not supported as the Complaint in this matter properly names UGI Electric as the intended Respondent based on her allegations.[footnoteRef:4]  Thus, the Complainant will be given the opportunity to prove her claims at an evidentiary hearing and the preliminary objection for legal insufficiency is denied. [4:  To the extent that UGI Electric is asserting that the Complainant named the wrong Respondent in the matter at Docket No. C-2023-3038237, the Commission has addressed this by re-serving the Complaint naming “Frontier” as the Respondent on “Frontier Communications” on April 5, 2023.  The Commission will issue a separate decision to the pleadings/motion filed by “Frontier Utilities.” ] 


The final preliminary objection raised by UGI Electric asserts that the Complainant has failed to join necessary parties under 52 Pa. Code § 5.101(a)(5).  In support of this ground, UGI Electric cites to the Complaint wherein the Complainant asserts that SNAM Communications and Frontier “trespassed” on her property leading to damages thereby making them necessary parties to the proceeding.  The Complainant has filed a separate Complaint against “Frontier” at Docket No. C-2023-3038237.  The Commission initially interpreted this to be “Frontier Utilities” and served them with the Complaint as the Respondent.  However, the Commission has now re-served that Complaint on “Frontier Communications” as the proper Respondent in that matter.  This would also include any independent contractors working for Frontier Communications.  Thus, the Complainant has filed a claim against Frontier Communications for their portion of the alleged actions in this matter under a separate docket number.  Thus, the preliminary objection asserting nonjoinder of a necessary party is denied.





	THEREFORE,

	IT IS ORDERED:

	1.	That the Preliminary Objections, filed by UGI Electric in response to the Complaint filed at Docket No. C-2023-3038243, are GRANTED insofar as the Commission will not award monetary damages.

	2.	That the Preliminary Objections, filed by UGI Electric in response to the Complaint filed at Docket No. C-2023-3038243, are DENIED insofar as they seek dismissal of the Complaint on the grounds of lack of jurisdiction over the potential service claim, legal insufficiency or nonjoinder of a necessary party.

	3.	That the case shall be scheduled for an initial call-in telephonic hearing in accordance with Commission practice and procedure.


Dated: April 11, 2023				 	____________/s/__________________
							Chad L. Allensworth
							Administrative Law Judge
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