COMMONWEALTH OF PENNSYLVANIA

OFFICE OF CONSUMER ADVOCATE ) @pa_oca
PATRICK M. CICERO 555 ngnut Street, 5th Flc?or, Forum Place () Ipennoca
Consumer Advocate Harrisburg, Pennsylvania 17101-1923 FAX (717) 783-7152
(717) 783-5048 consumer@paoca.org
(800) 684-6560 www.oca.pa.gov

April 17, 2023

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17120

Re:  Petition Requesting Initiation of a Proceeding on
Federal Funding Opportunities for Utilities under the
Infrastructure Investment and Jobs Act
Docket No. P-2022-3032929

Dear Secretary Chiavetta:

Attached for electronic filing please find the Answer of the Office of Consumer Advocate to
the Petition of UGI Utilities, Inc. Gas and Electric Divisions for Clarification of the March 31, 2023
Order of the Public Utility Commission in the above-referenced proceeding. As required under the
Commission’s regulations, the Office of Consumer Advocate’s Answer is accompanied by a
verification in accordance with 52 Pa. Code Section 1.36.

Copies have been served on the parties as indicated on the enclosed Certificate of Service.

Respectfully submitted,

/s/ David T. Evrard

David T. Evrard

Assistant Consumer Advocate
PA Attorney 1.D. # 33870
E-Mail: DEvrard@paoca.org

Enclosures:

cc: Office of Administrative Law Judge (email only: crainey@pa.gov)
Paul Diskin, Bureau of Technical Utility Services (email only: pdiskin@pa.gov)
Office of Special Assistants (email only: ra-OSA@pa.gov)

Certificate of Service
*344563
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CERTIFICATE OF SERVICE

Petition Requesting Initiation of a
Proceeding on Federal Fundin
Opportunities for Utilities under the
Infrastructure Investment and Jobs Act

Docket No. P-2022-3032929

I hereby certify that I have this day served a true copy of the following document, the
Answer of the Office of Consumer Advocate to the Petition of UGI Utilities, Inc. -- Gas and
Electric Divisions for Clarification of the March 31, 2023 Order of the Public Utility
Commission, upon parties of record in this proceeding in accordance with the requirements of 52
Pa. Code § 1.54 (relating to service by a participant), in the manner and upon the persons listed
below:

Dated this 17" day of April 2023.

SERVICE BY E-MAIL ONLY

Richard A. Kanaskie, Esquire
Bureau of Investigation & Enforcement
Pennsylvania Public Utility Commission

Steven C. Gray, Esquire
Office of Small Business Advocate
555 Walnut Street

Commonwealth Keystone Building
400 North Street, 2" Floor
Harrisburg, PA 17120
rkanaskie@pa.gov

Ria M. Pereira, Esquire
Elizabeth R. Marx, Esquire

John W. Sweet, Esquire

Lauren N. Berman, Esquire
Pennsylvania Utility Law Project
118 Locust Street

Harrisburg, PA 17101
PULP@pautilitylawproject.org

Steven J. Samara, President
Pennsylvania Telephone Association
30 North Third Street

Suite 780

Harrisburg, PA 17101
Steve.Samara@patel.org

Michael S. Swerling, Esquire
UGI Corporation

460 N. Gulph Road

King of Prussia, PA 19406
swerlingm(@ugicorp.com

1® Floor, Forum Place
Harrisburg, PA 17109-1923
sgra a.gov

Terrance J. Fitzpatrick, Esquire
Donna M.J. Clark, Esquire

Energy Association of Pennsylvania
800 North Third Street

Suite 205

Harrisburg, PA 17102
tfitzpatrick@energypa.org
dclark@energypa.org

JT Hand

The York Water Company
130 E. Market Street
York, PA 17401
jth@yorkwater.com

Suzan DeBusk Paiva, Esquire
Verizon

900 Race Street, 6™ Floor
Philadelphia, PA 19107
Suzan.d.paiva@verizon.com
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SERVICE BY E-MAIL ONLY (continued)

Tori L. Giesler, Esquire
FirstEnergy Service Company
2800 Pottsville Pike

P.O. Box 16001

Reading, Pennsylvania 19612-6001
tgiesler@firstenergycorp.com

Kimberly A. Klock, Esquire
PPL

Two North Ninth Street
Allentown, PA 18101-1179
KKlock@pplweb.com

David P. Zambito, Esquire
Jonathan P. Nase, Esquire

Cozen O’Connor

17 North Second Street, Suite 1410
Harrisburg, PA 17101
dzambito@cozen.com
jnase(@cozen.com

/s/ David T. Evrard

David T. Evrard

Assistant Consumer Advocate
PA Attorney 1.D. # 33870
E-Mail: DEvrard@paoca.org

Christine Maloni Hoover
Deputy Consumer Advocate
PA Attorney 1.D. # 50026
E-Mail: CHoover@paoca.org

Tishekia E. Williams, Esquire
Duquesne Light Company
411 Seventh Avenue

Mail Drop 15-7

Pittsburgh, PA 15219
twilliams@duglight.com

Pamela C. Polacek, Esquire
C&T Enterprises, Inc.

P.O. Box 129

Venetia, PA 15367
ppolacek@ctenterprises.org

Jack R. Garfinkle, Esquire
Caroline S. Choi, Esquire

PECO Energy Company

2301 Market Street
Philadelphia, PA 19103
Jack.Garfinkle@exeloncorp.com
Caroline.Choi@exeloncorp.com

Counsel for:

Office of Consumer Advocate
555 Walnut Street

5" Floor, Forum Place
Harrisburg, PA 17101-1923
Phone: (717) 783-5048
Dated: April 17,2023

*344568


mailto:tgiesler@firstenergycorp.com
mailto:twilliams@duqlight.com
mailto:KKlock@pplweb.com
mailto:ppolacek@ctenterprises.org
mailto:dzambito@cozen.com
mailto:Jack.Garfinkle@exeloncorp.com
mailto:jnase@cozen.com
mailto:Caroline.Choi@exeloncorp.com
mailto:DEvrard@paoca.org
mailto:CHoover@paoca.org

BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Petition of the Office of Consumer Advocate,

the Office of Small Business Advocate and the

Pennsylvania Utility Law Project : Docket No. P-2022-3032929
Requesting Initiation of a Proceeding on :

Federal Funding Opportunities Under the

Infrastructure Investment and Jobs Act

ANSWER OF THE OFFICE OF CONSUMER ADVOCATE
TO THE PETITION OF UGI UTILITIES, INC. — GAS & ELECTRIC DIVISIONS
FOR CLARIFICATION OF THE MARCH 21, 2023 ORDER OF THE
PUBLIC UTILITY COMMISSION

On April 5, 2023, UGI Utilities, Inc. — Gas & Electric Divisions (UGI) filed a Petition for
Clarification (Petition) of the Public Utility Commission’s (Commission) March 21, 2023 Order
(Order) concerning jurisdictional utilities and their pursuit of funding opportunities available under
the federal Infrastructure Investment and Jobs Act (Pub. L. No. 117-58, 135 Stat. 429 (2021))
(ITJA). Inits Petition, filed pursuant to 52 Pa. Code § 5.572, UGI seeks clarification of two aspects
of the Order: (1) whether the costs incurred by utilities to prepare, apply, administer and execute
on opportunities for IIJA funding will qualify for deferral and regulatory asset treatment, along
with offsetting funding proceeds; and (2) a request that where the Commission itself is eligible to
receive and pursues funding under the IIJA, that it inform Pennsylvania utilities so that the they
can plan for any related impact the additional funding may have on their operations. Pursuant to
52 Pa. Code § 5.572(e), the Office of Consumer Advocate (OCA) files this Answer in response to

the first of UGI’s requests. !

! The OCA takes no position on UGI’s second request.



Relevant to UGI’s request is the fact that in its Order, the Commission provided as follows:

Moreover, as the Commission has an ongoing duty to protect the public from

unjust and unreasonable rates, jurisdictional fixed public utilities that accept

monies derived from IIJA grants should be directed to provide testimony as

to the accounting treatment of the grant money in rate case proceedings filed

before the Commission. (Order at 12)
UGI’s Petition does not necessarily relate to the accounting treatment for the IIJA funds
themselves, but to how the costs incurred by utilities in pursuing I1JA funding should be treated
and accounted for until they are presented for recovery in a future rate proceeding. It asks the
Commission to allow these costs to be tracked, deferred and recorded as a regulatory asset for
accounting purposes. UGI Petition at 7.

In prior cases in which a request for deferral and regulatory asset treatment has been sought,
the Commission has stated that the standard a utility must meet when seeking Commission
authorization for deferral accounting is whether, based on Commission precedent, the expense
item appears to be within the scope of the type of items that the Commission has allowed as an
exception to the general rule against retroactive recovery of past expenses. See e.g. Petition of
United Water Pennsylvania, Inc. For Authorization to Defer, for Accounting Purposes, Certain

Unanticipated Expenses Relating to Storm Damage, Docket No. P-2012-2312950 (Opinion and

Order Entered on December 5, 2012).

The type of costs that the Commission has allowed as an exception to the general rule
against retroactive recovery of past expenses have been those which are extraordinary,
unanticipated, non-recurring and substantial. Phila. Elec. Co. v. Pa. Public Util. Com., 502 A. 2d
722 (Pa. Cmwlth. 1985) (“An exception to this rule in the case of retroactive recovery of
unanticipated expenses has been recognized where the expenses are extraordinary and

nonrecurring.”) In its Petition, UGI cites numerous reasons why the costs associated with pursuing



IIJA funding are unanticipated, extraordinary, non-recurring and substantial. The OCA does not
disagree that the utilities’ costs in this area may satisfy the exception to the rule against retroactive
recovery of past expenses. Should the Commission agree and grant UGI’s request for deferral,
however, such approval cannot constitute Commission approval of the recovery of these costs in
a future rate case. Its approval can only authorize how the expenses are accounted for on the
utilities’ books pending that rate case. A determination of the proper ratemaking treatment of the
expenses can occur only in the context of the rate case.

In past requests for deferral cases, the Commission has recognized the limit of its approval
to defer costs by imposing certain conditions on its approval. Typically, these conditions have
been that: (1) the authorization for deferred accounting treatment carries with it no assurance of
future rate recovery; (2) that the utility make a claim for the deferred expenses at the first
opportunity; (3) that the authorization for deferral treatment be limited to actual operations and
maintenance expenses and not include capitalized costs; and (4) that any Opinion and Order in the
instant matter not limit the ability of a party in a future rate case to contest recovery of any of the
costs deferred pursuant to the limited authority by the allowance to defer. See e.g., Petition of
Metropolitan Edison Company for Authorization to Defer, for Regulatory Accounting and
Reporting Purposes, Certain Losses from Extraordinary Storm Damage, Docket No. P-2018-
3005957 (Opinion and Order Entered on January 17, 2019).

The OCA respectfully requests that if UGI’s Petition for Clarification on the topic of
deferral accounting for IIJA expenses is approved, the Commission apply these same conditions
to its approval.

Respectfully Submitted,

/s/ David T. Evrard
David T. Evrard




Office of Consumer Advocate
555 Walnut Street

5" Floor, Forum Place
Harrisburg, PA 17101-1923
(717) 783-5048

Dated: April 17, 2023
344549

Assistant Consumer Advocate
PA Attorney 1.D. # 33870
E-Mail: DEvrard@paoca.org

Christine Maloni Hoover
Deputy Consumer Advocate
PA Attorney 1.D. # 50026
E-Mail: CHoover@paoca.org

Counsel for:
Patrick M. Cicero
Consumer Advocate
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Petition Requesting Initiation of a :

Proceeding on Federal Fundin : Docket No. P-2022-3032929
Opportunities for Utilities under the

Infrastructure Investment and Jobs Act

VERIFICATION

I, Patrick M. Cicero, hereby state that the facts set forth in the Office of Consumer
Advocate’s to the Petition of UGI Utilities, Inc. — Gas and Electric Divisions’ for Clarification of
the March 31, 2023 Order of the Public Utility Commission, are true and correct (or are true and
correct to the best of my knowledge, information, and belief) and that I expect to be able to prove
the same at a hearing held in this matter. I understand that the statements herein are made

subject to the penalties of 18 Pa. C.S. § 4904 (relating to unsworn falsification to authorities).

DATED: April 17, 2023 Signature: A;\)
*344569 Pdtrick M. Cicero
Consumer Advocate

Address: Office of Consumer Advocate
555 Walnut Street
5% Floor, Forum Place
Harrisburg, PA 17101-1923
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