BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



SCH USA, LLC					:
							:		C-2022-3036893
	v.						:		C-2022-3037118
							:
Aqua Pennsylvania Wastewater, Inc.			:



ORDER DENYING MOTION FOR JUDGMENT ON THE PLEADINGS

On November 21, 2022, SCH USA, LLC (SCH or Complainant) filed a Formal Complaint against Aqua Pennsylvania Wastewater, Inc. (Aqua Wastewater, Respondent, or Company) at docket number C-2022-3036893 concerning unmetered wastewater service to three separate accounts at three separate service locations.  On November 29, 2022, SCH filed a Formal Complaint against Aqua Wastewater at docket number C-2022-3037118 concerning unmetered wastewater service to one account at one service location.  The Formal Complaint at docket number C-2022-3037118 was served on Aqua Wastewater on December 7, 2022.  In both Formal Complaints, Complainant is alleging Aqua Wastewater is threatening to shut off its service and is incorrectly charging it for unmetered wastewater service.  SCH claims it is being incorrectly charged because it is being charged pursuant to a settlement agreement that neither it nor Aqua Wastewater were party to, and its actual wastewater usage is far less than the volume reflected in the unmetered rate.  Complainant requests a payment arrangement and that it be charged on a metered basis going forward.   

On December 12, 2022, Aqua Wastewater filed an answer and new matter to the Formal Complaint filed at docket number C-2022-3036893.  On December 27, 2022, Aqua Wastewater filed an answer and new matter to the Formal Complaint filed at docket number C-2022-3037118.  In both answers Aqua Wastewater avers SCH is billed pursuant to the Commission-approved Rate Zone 4 tariff and denies there are any incorrect charges on the accounts.  Aqua Wastewater denies that the Commission can direct a payment arrangement for SCH.  In both new matters Aqua Wastewater avers Complainant does not allege Respondent has violated the Public Utility Code, Pennsylvania Public Utility Commission regulations or orders, or its Commission-approved tariff.

On December 29, 2022, SCH filed a reply to new matter at both dockets.  In both replies to new matters, although SCH admits it is being billed pursuant to Aqua Wastewater’s Rate Zone 4 tariff, SCH alleges that it is being incorrectly charged based on a number of Equivalent Dwelling Units (EDU) included in a settlement agreement rather than applying the definition of EDU contained in Aqua’s tariff.

On January 4, 2023, the Commission issued an initial telephonic hearing notice setting a formal call-in telephonic hearing for this matter for Friday, March 17, 2023, at 10:00 a.m. and assigning me as the presiding officer.  In anticipation of that hearing, I issued a consolidation and prehearing order on January 6, 2023, setting forth various rules that would govern the March 17, 2023, evidentiary hearing, as well as consolidating hearing of the two Formal Complaints.  

On March 9, 2023, counsel for SCH sent an e-mail to me and counsel for Aqua Wastewater, requesting that the hearing scheduled for March 17, 2023, be converted to a prehearing conference.  Counsel for SCH averred that a prehearing conference would allow the parties to discuss and potentially simplify the issues to be litigated.  Counsel for SCH also stated Aqua Wastewater supports SCH’s request.

On March 10, 2023, I issued an order, converting the March 17, 2023, evidentiary hearing to a prehearing conference.  Also on March 10, 2023, a notice converting the evidentiary hearing to a prehearing conference was issued.  Pursuant to the March 10, 2023, order, parties were to file prehearing memoranda by March 8, 2023.  Both SCH and Aqua Wastewater filed a prehearing memorandum on March 8, 2023.

A prehearing conference was held on March 17, 2023.  Counsel for both parties appeared.  During the prehearing conference, parties discussed settlement, witnesses, presently identified issues, and a litigation schedule.  Consistent with its prehearing memorandum, Aqua Wastewater raised issues it asserted should be resolved prior to scheduling an evidentiary hearing.  Specifically, in its prehearing memorandum, Aqua Wastewater raised issues regarding whether the Commission has authority or jurisdiction over matters raised by SCH in this proceeding, whether a complaint proceeding is the proper forum to challenge Commission-based rates, how the requested relief will impact Commission authorized rates, and whether the Commission can direct a payment arrangement for a non-residential account.

To address Aqua Wastewater’s concerns regarding these issues, parties agreed Aqua Wastewater would file a motion no later than 30 calendar days after the March 17, 2023, hearing.[footnoteRef:1]  Parties also acknowledged SCH would have 20 days per 52 Pa. Code § 5.103(c) to file a response to Aqua Wastewater’s motion.  Both parties agreed that after any motion regarding Aqua Wastewater’s issues is disposed of, another prehearing conference may be scheduled, if necessary, at which point matters including, but not limited to, development of a further litigation schedule may occur.  On March 10, 2023, I issued a scheduling order, setting April 17, 2023, as the date by which Aqua Wastewater should file a motion regarding issues it wishes to resolve prior to scheduling an evidentiary hearing, and May 8, 2023, as the date by which SCH should file a response to any motion filed by Aqua Wastewater. [1:  	During the prehearing conference, SCH agreed to withdraw its request for a payment arrangement ordered by the Commission.] 


On April 17, 2023, Aqua Wastewater filed a motion for judgment on the pleadings (motion).  Aqua Wastewater avers the Commission lacks the jurisdiction to grant the requested relief to reduce the allocation of the unmetered charge of $133.35 per EDU as authorized by the Commission’s Opinion and Order entered on May 16, 2022, at Docket No. R-2021-3027386 (2022 Rate Order).  Aqua Wastewater explained that it purchased the wastewater system assets at issue from Kidder Township in 2012 and maintained the same rate structure for EDU allocation directed by the Department of Environmental Protection (DEP) in the Act 537 Sewage Facilities Plan for Kidder Township, Carbon County, Pennsylvania, which was finalized in May 2000 (Act 537 Plan).  
Citing Pickford et al v. PAWC, [footnoteRef:2] Aqua Wastewater argues that, although the Commission has both concurrent jurisdiction with DEP over service and facilities as well as regulatory authority under 66 Pa.C.S. § 1301 et seq. over the rates charged by Aqua Wastewater, DEP has primary jurisdiction over the Act 537 Plan.  Therefore, Aqua Wastewater argues, the Commission lacks the jurisdiction to entertain a complaint that requests a reduction of the allocated EDU set forth in the Act 537 Plan because the 2022 Rate Order based the authorized rate on the established EDU set forth in the Act 537 Plan.  McGrath Constr., Inc. v Upper Saucon Twp. Bd. Of Supervisors, 952 A.2d 718 (Pa.Cmwlth. 2008).   [2:  	Dockets Nos. C-20078029 et al, (Opinion and Order entered March 20, 2018) (Pickfordi). ] 


Aqua Wastewater further asserts that the appropriate time for the Complainant to challenge the reasonableness of rates was during the rate case proceeding that concluded with the 2022 Rate Order.  Hersca v. Twin Lakes Utils., Inc. Docket No. C-2020-3020883, (Opinion and Order issued Aug. 5, 2021); Moyer v PPL Electric Utilities Corp., Docket No. C-2022-3031294, (Opinion and Order entered Dec. 8, 2022).  Aqua Wastewater also notes that the 2022 Rate Order specifically rejected the request to meter residential wastewater rates for Rate Zone 4 customers who obtain their water supplied from individual wells not owned or operated by a utility or municipality/municipal authority.  The motion for judgment on the pleadings contained a notice to plead requiring complainant to respond within twenty days.  

On May 8, 2023, SCH filed an answer to the motion for judgment on the pleadings.  SCH asserted that a utility may disregard its tariff if the tariff, as applied to the specific facts presented, would produce an unreasonable prejudice or disadvantage.  Keystone Water Co. v. Pa. P.U.C., 515 A.2d 367 (Pa.Cmwlth. 1986); Erdos v. Western Pa. Water Co., 63 Pa. P.U.C. 453 (1987).  SCH avers the burden is on the customer to prove that the charge or rule is no longer reasonable or the application of the existing tariff at issue is applied unreasonably.  Brockway Glass Co. v. Pa. P.U.C., 437 A.2d 1067 (Pa.Cmwlth. 1981) (Brockway).  Accordingly, SCH argues dismissal of the complaints on the pleadings is inappropriate because the Commission has jurisdiction over Aqua’s rates and tariff where SCH is placed at an allegedly unreasonable prejudice or disadvantage.
SCH states that it agrees the Commission does not have jurisdiction over the Act 537 Plan.  However, SCH argues Aqua Wastewater’s motion should be denied because the Formal Complaints do not seek to challenge the Act 537 Plan before the Commission, but rather the unreasonableness of rates as applied and bills issued by Aqua to SCH.  SCH asserts that, while Aqua Wastewater’s tariff is prima facie reasonable, it can still be unlawful or unreasonable as applied to a particular customer based on evidence provided during a proceeding.  Brockway.  SCH states it is not requesting that the Commission change or alter the Commission approved rates established in the 2022 Rate Order.  Instead, SCH argues Aqua Wastewater’s tariff is unreasonable as applied to SCH because SCH’s usage of wastewater based on the average occupancy rate of SCH’s properties is substantially lower than the quantity of service being billed by Aqua Wastewater.  SCH asserts that, unlike the rejected proposal to meter Zone 4 residential customers referenced in Aqua Wastewater’s motion, it plans to present evidence that it is a large commercial consumer of water and producer of wastewater, distinguished from residential customers.  Therefore, SCH asserts there is a genuine issue of material fact and dismissing the Formal Complaints on the pleadings is inappropriate.

Discussion
			
The Commission will grant a motion for judgment on the pleadings only if the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa. Code § 5.102(d)(1).  Section 5.102 of the Commission’s Rules provides in relevant part:

§ 5.102. Motions for summary judgment and judgment on the pleadings.
 (a)  Generally. After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment. A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion. 

(b)  Answers. An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion. The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories or further affidavits and admissions. 
***

(d)  Decisions on motions. 

   (1)  Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law. 

      ***

  (3)  Form of decision. The presiding officer will grant, in whole or in part, the motion in the form of an initial or recommended decision which shall be subject to exceptions as set forth in § 5.533 (relating to exceptions). Denial of a motion will be in the form of a written order.

52 Pa.Code § 5.102(a), (b), (d)(1), (d)(3).  All of the non-moving party’s well-pleaded allegations must be viewed as true for purposes of deciding the motion, and only those facts specifically admitted may be considered against the non-moving party.  Simon v. Commonwealth, 659 A.2d 631 (Pa. Cmwlth. 1995).  Only in a case where the moving party’s right to prevail is so clear that a trial would be a fruitless exercise should judgment on the pleadings be granted.  Id.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the motion.  Reuben v. O’Brien, 496 A.2d 913 (Pa. Super 1985). 
[bookmark: 5.102.]		
In this proceeding, there are genuine issues as to material facts.  Aqua Wastewater avers that SCH is being billed according to Respondent’s Commission-approved Rate Zone 4 tariff.  However, in its replies to new matter, SCH alleges that Aqua Wastewater is incorrectly charging SCH based on a number of EDUs included in a settlement agreement rather than applying the definition of EDU contained in Aqua Wastewater’s tariff.  Additionally, in its answer to the motion, SCH avers that Aqua Wastewater’s tariff as applied to SCH is unreasonable because SCH’s usage of wastewater based on the average occupancy rate of its properties is substantially lower than the quantity of service being billed by Aqua Wastewater.  
As Aqua Wastewater recognizes in its answers, although Commission-approved tariffs are prima facie reasonable, it is possible for a complainant to challenge an existing tariff provision, albeit with a very heavy burden to demonstrate the approved tariff provision is unreasonable.  See Kossman v. Pa. P.U.C., 694 A.2d 1147, 1151 (Pa. Cmwlth. 1997); Shenango Twp. Bd. of Supervisors v. Pa. P.U.C., 686 A.2d 910, 914 (Pa. Cmwlth. 1996); Brockway; Zucker v. Pa. P.U.C., 401 A.2d 1377 (Pa. Cmwlth. 1979).  Additionally, although Aqua Wastewater argues the Commission lacks jurisdiction to reduce the allocated EDU set forth in the Act 537 Plan, Respondent recognizes in its motion that the Commission and DEP have concurrent jurisdiction over certain matters.  See Pickford.  SCH argues it does not seek to challenge the Act 537 Plan, but the rates as applied by Aqua Wastewater to SCH.  Therefore, based on the standard of evaluating a motion for judgment on the pleadings, and accepting SCH’s allegations as true, Respondent is not entitled to judgment on the pleadings as a matter of law because the pleadings show that there is a factual dispute as to whether Aqua Wastewater is appropriately charging SCH for its use of wastewater.  However, to sustain its burden of proof at a hearing, Complainant must demonstrate by a preponderance of the evidence that Aqua Wastewater has violated the Public Utility Code, a Commission order or regulation or a Commission-approved Company tariff.  In addition, all orders of the Commission must be supported by substantial evidence.  This is a different standard than that used in addressing Aqua Wastewater’s motion.  

SCH’s Formal Complaints will now be scheduled for an evidentiary hearing.  However, as was discussed during the March 17, 2023, prehearing conference, parties are first directed to confer among themselves and inform me whether they believe a further prehearing conference is necessary before an evidentiary hearing date is scheduled.  

ORDER


THEREFORE,

IT IS ORDERED:

1.	That the Motion for Judgment on the Pleadings of Aqua Pennsylvania Wastewater, Inc., seeking dismissal of the Formal Complaints filed by SCH USA, LLC at Docket Nos. C-2022-3036893 and C-2022-3037118, is denied.
2.	That the Formal Complaints at Docket Nos. C-2022-3036893 and C-2022-3037118 will proceed to an evidentiary hearing.  Before a date for an evidentiary hearing is scheduled, parties shall first inform the undersigned whether they believe a further prehearing conference is necessary.  


Date:  May 22, 2023							/s/				
							John M. Coogan
							Administrative Law Judge
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