BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



SCH USA, LLC					:
							:		C-2022-3036893
	v.						:		C-2022-3037118
							:
Aqua Pennsylvania Wastewater, Inc.			:



ORDER STAYING CONSOLIDATED PROCEEDING

On November 21, 2022, SCH USA, LLC (SCH or Complainant) filed a Formal Complaint against Aqua Pennsylvania Wastewater, Inc. (Aqua Wastewater, Respondent, or Company) at docket number C-2022-3036893 concerning unmetered wastewater service to three separate accounts at three separate service locations.  On November 29, 2022, SCH filed a Formal Complaint against Aqua Wastewater at docket number C-2022-3037118 concerning unmetered wastewater service to one account at one service location.  The Formal Complaint at docket number C-2022-3037118 was served on Aqua Wastewater on December 7, 2022.  In both Formal Complaints, Complainant is alleging Aqua Wastewater is threatening to shut off its service and is incorrectly charging it for unmetered wastewater service.  SCH claims it is being incorrectly charged because it is being charged pursuant to a settlement agreement that neither it nor Aqua Wastewater were party to, and its actual wastewater usage is far less than the volume reflected in the unmetered rate.  Complainant requests a payment arrangement and that it be charged on a metered basis going forward.   

On December 12, 2022, Aqua Wastewater filed an answer and new matter to the Formal Complaint filed at docket number C-2022-3036893.  On December 27, 2022, Aqua Wastewater filed an answer and new matter to the Formal Complaint filed at docket number C-2022-3037118.  In both answers Aqua Wastewater avers SCH is billed pursuant to the Commission-approved Rate Zone 4 tariff and denies there are any incorrect charges on the accounts.  Aqua Wastewater denies that the Commission can direct a payment arrangement for SCH.  In both new matters Aqua Wastewater avers Complainant does not allege Respondent has violated the Public Utility Code, Pennsylvania Public Utility Commission regulations or orders, or its Commission-approved tariff.

On December 29, 2022, SCH filed a reply to new matter at both dockets.  In both replies to new matters, although SCH admits it is being billed pursuant to Aqua Wastewater’s Rate Zone 4 tariff, SCH alleges that it is being incorrectly charged based on a number of Equivalent Dwelling Units (EDU) included in a settlement agreement rather than applying the definition of EDU contained in Aqua’s tariff.

On January 4, 2023, the Commission issued an initial telephonic hearing notice setting a formal call-in telephonic hearing for this matter for Friday, March 17, 2023, at 10:00 a.m. and assigning me as the presiding officer.  In anticipation of that hearing, I issued a consolidation and prehearing order on January 6, 2023, setting forth various rules that would govern the March 17, 2023, evidentiary hearing, as well as consolidating hearing of the two Formal Complaints.  

On March 9, 2023, counsel for SCH sent an e-mail to me and counsel for Aqua Wastewater, requesting that the hearing scheduled for March 17, 2023, be converted to a prehearing conference.  Counsel for SCH averred that a prehearing conference would allow the parties to discuss and potentially simplify the issues to be litigated.  Counsel for SCH also stated Aqua Wastewater supports SCH’s request.

On March 10, 2023, I issued an order, converting the March 17, 2023, evidentiary hearing to a prehearing conference.  Also on March 10, 2023, a notice converting the evidentiary hearing to a prehearing conference was issued.  Pursuant to the March 10, 2023, order, parties were to file prehearing memoranda by March 8, 2023.  Both SCH and Aqua Wastewater filed a prehearing memorandum on March 8, 2023.

A prehearing conference was held on March 17, 2023.  Counsel for both parties appeared.  During the prehearing conference, parties discussed settlement, witnesses, presently identified issues, and a litigation schedule.  Consistent with its prehearing memorandum, Aqua Wastewater raised issues it asserted should be resolved prior to scheduling an evidentiary hearing.  To address Aqua Wastewater’s concerns regarding these issues, parties agreed Aqua Wastewater would file a motion no later than 30 calendar days after the March 17, 2023, hearing.[footnoteRef:1]  Parties also acknowledged SCH would have 20 days per 52 Pa. Code § 5.103(c) to file a response to Aqua Wastewater’s motion.  Both parties agreed that after any motion regarding Aqua Wastewater’s issues is disposed of, another prehearing conference may be scheduled, if necessary, at which point matters including, but not limited to, development of a further litigation schedule may occur.  On March 10, 2023, I issued a scheduling order, setting April 17, 2023, as the date by which Aqua Wastewater should file a motion regarding issues it wishes to resolve prior to scheduling an evidentiary hearing, and May 8, 2023, as the date by which SCH should file a response to any motion filed by Aqua Wastewater. [1:  	During the prehearing conference, SCH agreed to withdraw its request for a payment arrangement ordered by the Commission.] 


On April 17, 2023, Aqua Wastewater filed a motion for judgment on the pleadings.  On May 8, 2023, SCH filed an answer to the motion for judgment on the pleadings.  On May 22, 2023, I issued an order, denying Aqua Wastewater’s motion for judgment on the pleadings.  

On May 23, 2023, I received an e-mail from counsel for SCH, stating that parties are actively and in good faith engaging in settlement discussions, and requesting that, before further scheduling is made, this matter be held in abeyance while parties work towards a potential settlement.  Counsel for SCH stated the request was jointly made with counsel for Aqua Wastewater, and that parties proposed to provide a status report no later than June 30, 2023, on the settlement progress, the need for a subsequent prehearing conference, or a proposed litigation schedule.

Section 5.483 of the Commission’s regulations provides presiding officers with the authority to regulate the course of proceedings.  52 Pa.Code § 5.483(a).  Presiding officers are required to conduct fair and impartial hearings and maintain order.  52 Pa.Code § 5.485(a).  Furthermore, the Commission’s regulations are to be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding and the presiding officer may, at any stage, disregard an error or defect of procedure which does not affect the substantive rights of parties.  52 Pa.Code § 1.2(a).  

Parties state they are actively and in good faith engaged in settlement discussions.  It is the Commission’s policy to encourage settlements.  52 Pa.Code § 5.231.  Therefore, it is reasonable to stay proceedings while parties are engaged in settlement discussions.  SCH may receive relief through settlement without the parties and Commission expending further resources with litigation.  The parties are also reminded they may avail themselves of the settlement judge process pursuant to the Commission’s regulations.  52 Pa.Code § 5.223(c); see also, 52 Pa.Code § 5.231(c).  

Additionally, parties propose to provide a status report no later than June 30, 2023, on the settlement progress, the need for a subsequent prehearing conference, or a proposed litigation schedule.  Providing a status report in approximately one month regarding the need for further litigation is reasonable and, therefore, parties will be directed to either separately or jointly file a status report by June 30, 2023.  

ORDER


THEREFORE,

IT IS ORDERED:

1.	That the consolidated proceeding at Docket Nos. C-2022-3036893 and C-2022-3037118 is stayed; and

2.	That each party is directed to file a status report, either separately or jointly, by June 30, 2023.



Date:  May 31, 2023							/s/				
							John M. Coogan
							Administrative Law Judge
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