BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Michael Hillman					:													:			
	v.						:		C-2023-3038201
							:
Aqua PA, Inc.						:



ORDER

Aqua Pennsylvania, Inc. (Company or Aqua), has submitted a Motion for Judgment on the Pleadings to the Formal Complaint pursuant to 52 Pa. Code § 5.102 filed by Complainant Michael Hillman.  Aqua avers that the matter should be dismissed because the issues raised are beyond the statute of limitations, were raised in a complaint filed in 2020 that was dismissed with prejudice and the requested relief is not available.  The Motion is granted in part and denied in part. 

HISTORY OF THE PROCEEDINGS

On February 21, 2020, the Complainant filed a Formal Complaint against Aqua at Docket No. F-2020-3019026, alleging there was foreign load “dating back to 2015” (2020 Complaint).  On March 24, 2020, Aqua filed its Answer and New Matter, admitting the foreign load issue was timely investigated and stating that the Company had verified that no foreign load existed and that the radiator that the Complainant alleged was tied to his water meter was permanently disconnected. 

On December 2, 2020, the Initial Decision of the Administrative Law Judge Christopher Pell was issued dismissing the 2020 Complaint with prejudice (2020 Decision), stating that the Complainant “obstructed the orderly conduct of the proceeding in a way that was inimical to the public interest, abandoned his hearing, and consequently failed to meet his burden of proof.”  No exceptions were filed to the 2020 Decision. 
A Final Order for the 2020 Decision was entered January 27, 2021.  No appeal of the 2020 Decision was filed with the Commonwealth Court. 

On February 9, 2023, the Complainant filed the instant Complaint disputing billed charges, arguing that there was foreign load at the service address.  The Complainant seeks a “federal jury trial hearing to resolve this matter.” 

On March 1, 2023, Aqua filed an Answer and New Matter denying the Complainant’s recitation of facts and timeline of events as it relates to the water service provided.  In the New Matter, Aqua avers that any dispute regarding the financial responsibilities of the Complainant and the owner/landlord is a matter to be resolved in the Court of Common Pleas and is outside the Commission’s jurisdiction. 

On March 23, 2023, Mr. Hillman filed a Response to the New Matter, arguing that the foreign load issue was not timely addressed or corrected and that the 2020 Complaint was “judged in error” as well as that the Commission “lacks jurisdiction to conduct a federal jury trial hearing. But this is the requested relief, sought here.” 

By Notice, dated March 30, 2023, an Initial Call-in Telephonic Hearing was scheduled for Tuesday, May 16, 2023 before the undersigned.  On May 1, 2023, the Complainant filed a document labeled “Argument,” stating “this case is on-going…the actual facts are beyond the PUC’s jurisdiction.” 

On May 8, 2023, the Complainant submitted Proposed Exhibits A and B. Proposed Exhibit A is a copy of the Utility Report, dated May 2, 2019, issued by Aqua addressing the foreign load issue. Proposed Exhibit B is the Utility Report, dated December 27, 2022, issued by PECO Energy Company, the Complainant’s provider of electric and gas services. 11.  The hearing convened as scheduled on May 16, 2023.  The Complainant appeared pro se, alleging that he had not received Aqua’s Proposed Hearing Exhibits.  The hearing could not be conducted in an orderly fashion by telephone, and, with the concurrence of the Complainant, the hearing was adjourned, to be reconvened in person.  (Tr. 13-15).
During the May 16, 2023 hearing, counsel for Aqua presented an oral Motion to Dismiss the Complaint.  On May 31, 2023, an order was issued directing Aqua to file its Motion to Dismiss in writing by June 7, 2023 and that the Complainant file any response no later than June 14, 2023.  On June 7, 2023, Aqua filed a Motion for Judgment on the Pleadings. To date, the Commission has not received a response from the Complainant.

MOTION FILED

Aqua contends in its motion that there is no genuine issue of material fact in dispute, a hearing is not necessary and that the sole issue is a legal one.  It is Aqua’s position that the 2023 Complaint attempts to litigate the issues that were dismissed with prejudice in the 2020 Complaint, that the 2023 Complaint is barred, without exception, by the three-year statute of limitations under Section 3314(a) of the Code and that Aqua is entitled to judgment as a matter of law.

After the pleadings are closed but within such time as to not delay a hearing, a party may move for judgment on the pleadings.  52 Pa. Code § 5.102(a); 66 Pa.C.S.§ 3314(a).  A presiding officer should grant a motion for judgment on the pleadings “if the pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving participant is entitled to judgment as a matter of law.”  52 Pa. Code § 5.102 (d)(1). Hammerstein v. Lindsay, M.D., 655 A.2d 597 (Pa. Super. 1995). 

When deciding whether a motion for judgment on the pleadings should be granted, the record must be examined in the light most favorable to the non-moving party and all doubts as to the existence of a genuine issue of material fact must be resolved in favor of the non-moving party.  First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa. Super. 1983).  The Commission’s regulations related to a motion for judgment on the pleadings serves judicial economy where no factual dispute exists.  If no factual dispute exists, a hearing is wholly unnecessary. 66 Pa.C.S. § 703(b).  Lehigh Valley Power Committee v. Pennsylvania Public Utility Commission, 563 A.2d 557 (Pa. Cmwlth. 1989). Section 5.102 of the Commission regulations provides for the granting of a motion where there is no genuine issue as to a material fact and Respondent is entitled to a judgment as a matter of law.  52 Pa. Code § 5.102.  The Commission has discretion to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary to the public interest.  66 Pa.C.S. § 703(b); 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve the disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.  Lehigh Valley Power Comm. v. Pa. Pub. Util. Comm’n., 563 A.2d 548 (Pa. Cmwlth. 1989); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth. 1993).

A. Issues in 2020 Complaint
Aqua seeks dismissal of the 2023 Complaint because it raises the same issues addressed in the 2020 Complaint that was dismissed, with prejudice, namely, the Complainant’s contention that there is foreign load.  Aqua notes that Section 316 of the Code prevents collateral attacks upon Commission orders, stating, “Whenever the commission shall make any rule, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside or modified on judicial review.”

In the Complaint and in his testimony, Mr. Hillman asserts that the foreign load is continuing.  To determine whether foreign load continued and includes dates within the statute of limitations requires further inquiry.  The collateral attack part of the motion is denied. 

B. Statute of Limitations
Aqua seeks to dismiss the Complaint as filed beyond the statute of limitations.  The Company notes that the statute of limitations at 66 Pa.C.S. § 3314 is non-waivable since it terminates the right to bring an action before the Commission as well as any remedy the Commission may order.  Aqua is correct that Complaints must be filed within three years from the date that the liability arose.  66 Pa.C.S.§ 3314(a); Duquesne Light Co. v. Pa. P.U.C., 611 A.2d 370 (Pa.Cmwlth. 1992).  Section 3314 of the Code divests the Commission of jurisdiction to hear an action brought more than three years from the date the liability arose. 66 Pa.C.S.§ 3314(a).  

Aqua argues that applying the three-year statute of limitations at 
66 Pa.C.S. § 3314 to this case, the Complainant was present when Aqua investigated the allegation of the foreign on April 22, 2019.  The 2023 Formal was filed with the Commission on February 2, 2023, alleging the foreign load still existed.  The three-year statute of limitations therefore bars any claim that arose prior to April 22, 2022. 

Any remedy regarding charges or actions beyond the three-year statute of limitation are not available to the Complainant.  While the hearing will proceed to determine whether foreign load and remedies exist within the statute of limitations, the motion is granted with respect to claims pertaining to expired claims.  Arguments may be presented at the hearing as to dates of the applicable statute of limitations. 

C. Jury Trial
Aqua contends that the Commission lacks jurisdiction to provide the Complaint with a “federal jury trial hearing to resolve this matter.”  See Complaint.  Juries are available in civil courts, not within the jurisdiction of the Commission. 


THEREFORE

IT IS ORDERED

1. That the Motion for Judgment on the Pleadings is granted in part and denied in part. 
2. That all claims and remedies beyond the statute of limitations are dismissed.

3. That the parties may prepare and present as a preliminary matter on the date of the hearing an argument regarding the dates of the applicable statute of limitations. 

4. That the Complainant’s request for a jury trial is denied and dismissed 

5. That the hearing will be held as scheduled on June 27, 2023. 


Date:  June 16, 2023	 						/s/			
							Darlene D. Heep
							Administrative Law Judge 
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