BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



[bookmark: _Hlk137470421]Application Of Towamencin Township,		:
Pursuant To 66 Pa. C.S. § 1102(A),			:
For A Certificate Of Public Convenience To Offer, 	:
Furnish, Render, And Supply Wastewater Service	:		A-2023-3040661
To The Public In Certain Portions Of Worcester 	:
Township, Lower Salford Township, Franconia	:
Township And Lansdale Borough, 			:
All In Montgomery County, Pennsylvania		:
 


PREHEARING ORDER

		On May 12, 2023, Towamencin Township (“Applicant” or “Township”) filed an Application for a Certificate of Public Convenience Nunc Pro Tunc, to offer, furnish, render, and supply wastewater service to the public in certain portions of Worcester Township, Lower Salford Township, Franconia Township and Lansdale Borough, and all of Montgomery County, Pennsylvania, pursuant to Pennsylvania Public Utility Code, 66 Pa. C.S. § 1102(a).  The Application also requests a Certificate to Abandon Service upon the closing of a proposed sale of substantially all of the Applicant’s assets comprising its wastewater system to the Pennsylvania-American Water Company (“PAWC” or “Company”) pursuant to Pennsylvania Public Utility Code, 66 Pa. C.S. § 1102(a).

By a Commission Notice dated June 13, 2023, a telephonic Prehearing Conference was scheduled for and held on June 22, 2023, at 2:00 p.m.  Present were the following:

Mark A. Feller, Esquire – Towamencin
Elizabeth Preate Havey, Esquire – Towamencin
Jack Small, Esquire – Towamencin
Sharon E. Webb, Esquire – Office of Small Business Advocate
Lauren A. Gallagher, Esquire – Upper Gwynedd 
Samantha L. Newell, Esquire – Upper Gwynedd 
Rudolph Clarke, Esquire – Upper Gwynedd 
Christopher M. Andreoli, Esquire – Office of Consumer Advocate

During the conference, the parties were advised that there were questions as to whether this is the proper forum to address rates, particularly an increase, and to seek a certificate to abandon given there is no entity in this proceeding to which services and assets would be abandoned and the request for a certificate to abandon service was not included in the published notices of the Application. After discussion, the parties were advised that this matter would proceed on the § 1102(a) Application for a Certificate of Public Convenience Nunc Pro Tunc.  The parties were given until the following week to provide any authority or argument that this matter should otherwise proceed. 

A letter was received from an attorney for the Applicant, James J. Rogers, Esquire, seeking inclusion of the abandonment matter “to avoid unnecessary delay and confusion” and also stating that rates are properly and required to be addressed in these proceedings. 

Counsel is correct that Commission regulations require that an application for new service include proposed rates. 52 Pa. Code § 3.501(a)(4).  It is proper for the Applicant to file a tariff reflecting the rates of the entity for which the Applicant seeks a certificate.  However, Applicant has for many years operated without a certificate from the Commission. If the application for a Certificate of Public Convenience is approved, the Applicant would have to avail itself of Commission rate procedures to increase its future rates as presented in the Application, as would any entity to which it may abandon service in the future.  

The abandon service issue will not be considered here.  First, the abandonment matter was not included in the Application notices published by the Applicant.  Second, there is no party to this action to which the services and assets would be abandoned.  It cannot be presumed that the Commission will determine, in another proceeding, that takeover of the services and assets of the Applicant by another entity would be in the public interest.

This order sets forth the procedural matters addressed at the prehearing conference.

IT IS ORDERED:


1. That the Petition to Intervene of Upper Gwynedd Township is granted.

2.  That the following schedule is adopted[footnoteRef:1]: [1:  	Testimony shall not be filed with the Commission at the time of service, but parties may file a certificate of service.
] 


	
Telephonic Public Input Hearing				July 20, 2023, at 6:00 p.m.
Evidentiary Hearing						August 23, 2023	
Close of Record						August 24, 2023		
Main Briefs							September 13, 2023	
Reply Briefs							September 25, 2023

This schedule does not include dates for the filing of testimony as those dates may be agreed upon by the parties. Copies of exhibits referenced within the testimony should be attached to the testimony. 

No later than seven business days before the hearing, each party must forward to the undersigned a copy of the testimony and attached exhibits the party intends to introduce. 
 
3. That the Applicant is to publish the Public Input Hearing Notice on its website no later than two weeks before the scheduled Public Input Hearing and maintained during the registration period. A link to the notice should be forwarded to the undersigned. 
4. That the Applicant is to publish information regarding the Public Input Hearing in a newspaper of general circulation in the service area no later than two weeks prior to the Public Input Hearing.  The information published should include, at a minimum:

a. That the Applicant is seeking a Certificate of Public Convenience Nunc Pro Tunc, to offer, furnish, render, and supply wastewater service to the public in certain portions of Worcester Township, Lower Salford Township, Franconia Township and Lansdale Borough.
b. Date, time, and dial in number for the Telephonic Public Input Hearing.
c. The email address and telephone number needed to register to testify or listen.
d. The deadlines for registration.
e. Contact information for the Office of Consumer Advocate.
f. Information that refers the reader to a source for the detailed notice

Proof of publication should be filed with the Commission, with a copy to the undersigned.

5. That parties of record and parties to be officially served are on the attached service list.  Any changes, corrections or additions to the service list should be directed to Athena Delvillar, Legal Assistant, at sdelvillar@pa.gov. 

6. That parties not participating in the prehearing conference or entering this matter after the prehearing conference must comply with the agreements reached and matters decided at the prehearing conference and set forth in this order, including, but not limited to, any special discovery rules and the litigation schedule established for this case.  

7. That parties may arrange service among themselves as they agree.  Pursuant to 52 Pa. Code § 5.154(c), the parties are permitted without further order to limit the service of documents to parties who indicate that they do not wish to be served with such documents.  Parties should review the pre-hearing memoranda and comply with the service of documents requests therein.  

8. That an active party is encouraged to register to e-file with the Commission’s Secretary’s Bureau if you have not already done so.  Filings may not be made by emailing or faxing to the Secretary’s Bureau.

9. That if a party determines that he or she would not like to be an active participant and receive the voluminous documents that will be exchanged, that party should advise the undersigned and the other parties.  Parties that are not active participants will receive copies of briefs and orders issued, may testify at the public input hearing, and may file appropriate pleadings. 

10. That if you send any documents in this case to the undersigned or any other parties listed on the attached service list, you must provide copies to all other parties as well.

11. That parties may serve documents electronically by 4:30 p.m. to meet any required due date.   

12. That the parties are encouraged to cooperate and exchange information on an informal basis and to resolve discovery issues among themselves; motions to compel should be filed only after such efforts have failed. 
 
13. That all motions to compel must contain a certification of counsel of the informal discovery undertaken and their efforts to resolve their discovery disputes informally.  In addition, the parties are urged to use alternative means of discovery such as discovery conferences or depositions.  There are limitations on discovery and sanctions for abuse of the discovery process.  52 Pa. Code §§ 5.361, 5.371-5.372.

14. That the parties comply with the Commission’s requirements for the preparation and service of written testimony.  52 Pa. Code § 5.412.  These include, but are not limited to, the requirement that written testimony must be accompanied by all exhibits to which it relates.  Written testimony shall be marked with numerical, sequential statement numbers.  

15. That no protective orders are requested at this time and that the parties will submit joint proposals or pleadings for signature if they become necessary. 

16. That the parties shall comply with the provisions of 52 Pa. Code § 5.243(e) which prohibit the introduction of evidence during rebuttal which should have been included in the party’s case-in-chief or which substantially varies from the party’s case-in-chief unless the party is introducing evidence in support of a proposed settlement.

17.	That each party shall provide all parties with electronic copies of any documents to be presented during the hearing, if not previously exchanged, no later than five business days before the hearing unless otherwise modified for special circumstances.  

18.	That the parties shall stipulate to any matters they reasonably can to expedite this proceeding, lessen the burden of time and expenses in litigation on all parties and conserve administrative hearing resources.  52 Pa. Code §§ 5.232 and 5.234.  All stipulations entered into by the parties shall be reduced to writing, signed by the parties to be bound thereby, and moved into the record during the hearings in this case.  An exception to this requirement may occur when circumstances of time and expediency warrant.  If so, an oral presentation of a stipulation is permissible, if it is followed by a reduction to writing as herein directed.

 19.	That the evidentiary hearings in this matter constitute formal legal proceedings and will be conducted in accordance with the Commission’s Rules of Administrative Practice and Procedure, as well as the rules of evidence as applied to administrative hearings.

20.	That the parties must comply with 52 Pa. Code §§5.501, et seq., regarding the preparation and filing of briefs.  Service can be made electronically by no later than 4:30 p.m. on the dates listed, with a hard copy received in hand on the next business day.  Parties are directed to e-mail to the undersigned a copy of as-filed briefs in ADOBE or other compatible PDF format in addition to a WORD-formatted document.  The format of the briefs served electronically on the parties may be as requested by the parties. 

21.	That all briefs shall comply with the requirements of 52 Pa. Code §§ 5.50l and 5.502, and in addition to the mandatory contents set forth in 52 Pa. Code § 5.501(a), all main briefs, regardless of length, must contain:

	A.	A table of contents;[footnoteRef:2] [2:  	In addition, each reply brief must contain a table of contents.] 

	B.	A history of the proceeding;
	C.	A discussion;
D.	Proposed findings of facts (with record citations to transcript pages, written testimony pages or exhibits where supporting evidence appears);  
E.	Proposed conclusions of law (with citations to supporting statutes, regulations, or relevant case law); and 
F.	Proposed ordering paragraphs specifically identifying the relief sought.

52 Pa. Code § 5.501(e) requires that “Briefs shall be as concise as possible.”  Page limitations on briefs may be discussed on or before the last day of hearing, if necessary.  

22,	That if a party does not file a reply brief, it will be assumed that the party does not dispute the assertions, contentions or arguments made by the other parties in their main briefs.  While it is not necessary in a reply brief to repeat a particular argument or discussion contained in the main brief, the reply brief should note where the responsive argument is located in the main brief and how it responds to the other parties’ assertions, contentions, or arguments.

23.	That any brief not filed and served on or before the date fixed therefore will not be accepted for filing, except by permission for good cause.

24.	That the parties are to confer among themselves in an attempt to resolve all or some of the issues.  The parties are reminded that it is the Commission’s policy to encourage settlements.  52 Pa. Code § 5.231(a).  If a settlement is reached, a joint settlement petition executed by a representative of each party to be bound thereby, together with a statement in support of settlement by each signatory party, must be filed with the Secretary for the Commission and served on the undersigned.

25.	That any provision of this prehearing order may be modified upon motion and good cause shown by any party in interest in accordance with 52 Pa. Code § 5.223(a). 


Date:  June 29. 2023							/s/				
							Darlene Heep
							Administrative Law Judge




A-2023-3040661 - APPLICATION OF TOWAMENCIN TOWNSHIP, PURSUANT TO
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2


Full-Service List: Revised June 23, 2023 

JAMES J RODGERS ESQUIRE 
ELIZABETH PREATE HAVEY ESQUIRE 
MARC FELLER ESQUIRE 
DILWORTH PAXSON LLP
1500 MARKET STREET SUITE 3500E
PHILADELPHIA PA  19102
215.575.7000
jrodgers@dilworthlaw.com
epreatehavey@dilworthlaw.com  
mfeller@dilworthlaw.com 
(Representing Applicant Towamencin 
Township)

RICHARD A KANASKIE ESQUIRE
PA PUC BIE LEGAL TECHNICAL
400 NORTH ST
SECOND FL WEST
HARRISBURG PA  17105
717.783.6184
717.787.4887
rkanaskie@pa.gov
Accepts eService

SHARON E WEBB ESQUIRE
OFFICE OF SMALL BUSINESS ADVOCATE 
555 WALNUT STREET 1ST FLOOR 
HARRISBURG PA  17101
717.783.2525
717.783.2831 
swebb@pa.gov
(Counsel for O.S.B.A)






CHRISTOPHER M ANDREOLI
PATRICK M CICERO ESQUIRE
HARRISON W BREITMAN ESQUIRE
OFFICE OF CONSUMER ADVOCATE
555 WALNUT STREET 5TH FLOOR
FORUM PLACE
HARRISBURG PA  17101
717.783.5048
717.780.4517
candreoli@paoca.org
pcicero@paoca.org
hbreitman@paoca.org
Accepts eService
(Counsel for O.C.A.)

LAUREN A GALLAGHER ESQUIRE
SAMANTHA L NEWELL ESQUIRE
RUDOLPH CLARKE LLC
SEVEN NESHAMINY INTERPLEX
SUITE 200
TREVOSE PA  19053
215.633.1890
lgallagher@rudolphclarke.com
SNewell@rudolphclarke.com
Accepts eService
(Representing Upper Gwynedd)
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