BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Shari A. Palmer					:
							:			
	v.						:		C-2023-3039473
							:
Philadelphia Gas Works		:



ORDER GRANTING IN PART AND DENYING IN PART
PRELIMINARY OBJECTION  

		On April 3, 2023, Shari Palmer (Complainant) filed a Formal Complaint (Complaint) against Philadelphia Gas Works (PGW or Respondent) with the Pennsylvania Public Utilities Commission (Commission).  In the Complaint, the Complainant placed checkmarks in the boxes marked “[t]he utility is threatening to shut off my service or has already shut off my service” and “[o]ther,” next to which the Complainant wrote in the following:

I (Shari Palmer) had a court date back in 2020 to finally resolve this issue.  I mixed the dates up for this proceeding with the date of my family court hearing and my appointed Judge was away on vacation and I was instructed to try and get it reconvened after the courts reopened to no avail.  

Under the “requested relief” section of the Complaint, the Complainant supplied the following statement:

I want the utility to prove the origination of my account and the point of billing where I was first made delinquent to the tune of the thousands of dollars they forced me to try and pay off up until I could no longer pay to date.  Since I was forced to assume the incorrect bill once I purchased my home in April of 2018 I would like to be made whole and from here on out pay what I actually owe from my actual usage.  On the recorded line in 2015 I initially disputed the billing being incorrect and the associate on the phone stated to me that she could rebill me with the adjusted numbers which they did and I then explained to her that information was also incorrect.  I asked why the services weren’t turned off prior to the bill be [sic] astronomical and was told by the associate on the line that due to the fact that it’s a duplex in the city of Philadelphia they weren’t allowed to cut the services.  Through my first process I was at the understanding that the Judge agreed that the bill was incorrect and that the gas company was out of their jurisdiction but due to my failure to appear because I mixed my court dates up it wasn’t conclusive in my favor.  This was the reason the gentleman at the courthouse said to just try and get a reconvene [sic] date once the courts open back up.  I haven’t been able to reach the proper channels yet.  Every office tells me something different.  I was also denied LIHEAP.  I did the informal complaint back in November sometime and just received an email letting me know that it was received.  April 3rd [sic] 2023 my service is scheduled to be shutoff I depleted my savings doing my best to keep up while I worked on resolving my issue.  I don’t know what else to do and I need my services.  

The Complainant attached to her Complaint several documents, including PGW notices, receipts, and documentation related to a prior Formal Complaint at Docket No. F-2019-3013070.  

		On April 24, 2023, the Respondent filed an Answer and New Matter to the Complaint.  In the Answer, the Respondent admitted that it terminated the gas service at 4526 N. 12th Street, Philadelphia (service address) on April 3, 2023, after proper notification, due to non-payment.  The Respondent further answered: that the Complainant established gas service at the service address as of August 5, 2018; that the service is listed as residential heat and domestic appliances; that the property is equipped with an AMR device; and that the billing is based on actual meter readings.

		As New Matter, the Respondent averred: that on February 25, 2015, the Complainant contacted PGW to terminate her gas service at 3047 Frankford Avenue, 1F; that on March 4, 2015, PGW issued a final bill to the Complainant for the gas service at 3047 Frankford Avenue, 1F; that on August 2, 2018, the Complainant contacted PGW to establish gas service at the service address as of August 5, 2018; that PGW advised the Complainant that her balance was still outstanding and would appear on the bill for gas service at the service address; that on October 10, 2018, the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) wherein she disputed the billing from her prior address as well as the transfer of the balance; that on July 11, 2019, BCS rendered its decision dismissing the informal complaint stating that the billing was correct and the transfer was proper; that on September 13, 2019, the Complainant filed a Formal Complaint at Docket No. F-2019-3013070 disputing her balance and alleging incorrect billing; that on March 2, 2020, the Complainant failed to appear for the evidentiary hearing in the matter at Docket No. F-2019-3013070; that PGW moved to dismiss the Complainant’s Formal Complaint; that an Initial Decision at Docket No. F-2019-3013070 was issued on June 25, 2020 granting PGW’s Motion to Dismiss the Complaint; that the Final Opinion and Order at Docket No. F-2019-3013070 was issued on August 17, 2020 adopting the Initial Decision granting PGW’s Motion to Dismiss the Complaint; that the instant Complaint again raises issues relating to the billing dispute from 2015; that the statute of limitations at 66 Pa.C.S. 3314 provides that no action for recovery of penalties or forfeitures, or any prosecution, may be maintained unless brough within three years from the date the liability arose; that the statute of limitations at 66 Pa.C.S. 3314 divests the Commission of jurisdiction to hear an action brought more than three years from the date the liability arose; and that the Complainant has lost her right to pursue litigation before the Commission regarding the billing at her Frankford Avenue address as any cause of action falls outside of the statute of limitations.  PGW endorsed its Answer and New Matter with a Notice to Plead advising that a response was due within twenty (20) days of service of the Answer and New Matter.  The Complainant’s response to PGW’s New Matter was due on or before May 15, 2023.[footnoteRef:1]  The Complainant did not file a reply to PGW’s New Matter.   [1:  	55 Pa. Code § 5.63(a)
] 


		Also on April 24, 2023, PGW filed its Preliminary Objection.  In its Preliminary Objection, PGW reiterated its position that any allegations and claims that are beyond the statute of limitations are barred and are outside of the Commission’s jurisdiction.  PGW endorsed its Preliminary Objection with a Notice to Plead.  The Complainant’s response to PGW’s Preliminary Objection was due on or before May 4, 2023.[footnoteRef:2]  The Complainant did not file a reply to PGW’s Preliminary Objection.   [2:  	55 Pa. Code § 5.101(f).] 


By Hearing Notice dated June 7, 2023, an Initial Call-In Telephonic Hearing was scheduled for August 15, 2023, and the matter, including PGW’s outstanding Preliminary Objection, was assigned to me.  

		For the reasons discussed below, PGW’s Preliminary Objection is granted in part and denied in part.

DISCUSSION

The Commission’s Rules of Administrative Practice and Procedure provide for the filing of Preliminary Objections.  52 Pa.Code § 5.101.  Commission Preliminary Objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  The Commission’s Rules provide, in relevant part:

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

	(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

	(3)	Insufficient specificity of a pleading.

	(4)	Legal insufficiency of a pleading.

	(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

	(7)	Standing of a party to participate in the proceeding.

52 Pa. Code § 5.101(a).  

In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Complainant, recovery or relief is possible.  Dept. of Auditor General v. State Employees’ Retirement System, 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003); P.J.S. v.  State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996).  The Commission may not rely upon the factual assertions of the moving party (PGW) but must accept as true, for purposes of disposing of the motion, all well pleaded, material facts of the nonmoving party (Complainant), as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth, 490 A. 2d 402 (Pa. 1985); Commonwealth v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa.Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to the Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code.  66 Pa. C.S. §101 et seq.  Feingold v. Bell of Pennsylvania, 383 A.2d 791 (Pa. 1977).  The Commission must act within and cannot exceed its jurisdiction.  City of Pittsburgh v. Pa. Pub. Util. Comm’n, 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Matorano, 235 A.2d 602 (Pa. 1967).  

		Viewing the Complaint in the light most favorable to the Complainant, the Complainant alleges that PGW compelled her to assume an incorrect bill in 2018, and that she originally raised concerns about this bill in 2015.  Additionally, the Complainant indicated that a hearing was scheduled to address these charges in 2020, and that she failed to attend the scheduled hearing.  Regarding this prior hearing, the Complainant attached several documents to her Complaint, including PGW’s Answer and New Matter and Preliminary Objections to her prior Formal Complaint at Docket No. F-2019-3013070, as well as a Prehearing Order issued by Administrative Law Judge Marta Guhl on December 10, 2019.  

Regarding the limitation of actions and cumulation of remedies, the Public Utility Code provides in pertinent part that:

No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefore arose.  

66 Pa.C.S. § 3314(a)(emphasis added).  This means that the liability at issue would have had to have occurred within the three-year period prior to the date the Complainant filed her Complaint.  In this instance, the liability would have had to have arisen on or after April 3, 2020 for it to fall within the three-year statute of limitations.  Therefore, any billing issues the Complainant seeks to address that occurred in 2015 or 2018, which are beyond the three-year statute of limitations set out at 66 Pa.C.S. § 3314 and which, according to the Complainant were already the subject of a prior Formal Complaint she filed against PGW, are dismissed.  However, any billing issues that arose at the service address within the statute of limitations (i.e., if these billing issues arose on or after April 3, 2020, which is three years to the day before the Complainant filed this Complaint), may be addressed during the August 15, 2023 hearing.  

Additionally, since the Complainant also indicated that PGW was threatening to terminate, or had already terminated, her gas service on or about April 3, 2023, proceedings with respect to this issue will continue.
  
ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the Preliminary Objection filed by Philadelphia Gas Works in the matter captioned as Shari A. Palmer v. Philadelphia Gas Works at Docket No. C-2023-3039473 is granted in part and denied in part; and 

2. That the hearing set for August 15, 2023 will proceed as scheduled to address any billing claims that arose at the service address on or after April 3, 2020, as well as the service termination issue raised in the Complaint.


Date:  July 7, 2023							/s/			
							Christopher P. Pell
							Deputy Chief Administrative Law Judge
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