BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pennsylvania Public Utility Commission                   :	R-2023-3039919  (stormwater)
Office of Small Business Advocate	:                    C-2023-3040789
Office of Consumer Advocate			: 	         C-2023-3040847
							:
v.						:
							:
The Pittsburgh Water and Sewer Authority		:



Pennsylvania Public Utility Commission                   :                    R-2023-3039920  (water)
Office of Small Business Advocate			:	         C-2023-3040785
Office of Consumer Advocate			: 	         C-2023-3040845
							:
v.						:
							:					
The Pittsburgh Water and Sewer Authority		:		



Pennsylvania Public Utility Commission                   :                    R-2023-3039921  (wastewater)
Office of Small Business Advocate			:	         C-2023-3040780
Office of Consumer Advocate			: 	         C-2023-3040846
							:
v.					:
							:					
The Pittsburgh Water and Sewer Authority		:					



Petition of the Pittsburgh Water and Sewer		:	        P-2023-3040734 (water) 
Authority for Authorization to Increase 		:	        P-2023-2040735 (wastewater)
Water and Wastewater DSIC Charge Caps		:
to 7.5%						:


Petition of the Pittsburgh Water and Sewer 		:	        P-2023-3040578
Authority for Authorization to Implement a 		:
Customer Assistance Charge			 	:


ORDER 
GRANTING THE PETITION OF THE PITTSBURGH WATER AND SEWER AUTHORITY FOR CONSOLDIATION OF WATER, WASTEWATER AND STORMWATER RATE PROCEEDINGS AND FOR AUTHORIZATION TO USE COMBINED WATER, WASTEWATER AND STORMWATER REVENUE REQUIREMENTS
_______________________________________________________________________________

[bookmark: _Hlk139827185]	On May 9, 2023, the Pittsburgh Water and Sewer Authority (“PWSA” or the “Authority”) filed a Petition for Consolidation of Water, Wastewater and Stormwater Rate Proceedings and for Authorization to Use Combined Water, Wastewater and Stormwater Revenue Requirements (“Revenue Consolidation Petition”).  By separate order, and over no objection of any party, the three rate proceedings were consolidated into one proceeding, as well as PWSA’s DSIC and CAC petitions.[footnoteRef:1]  For the reasons discussed below, this Order grants, over objection, that portion of the Petition which requests authorization to use combined water, wastewater and stormwater revenue requirements for the requested base rate increases.  [1:  	See Scheduling Order, dated July 10, 2023; and rate proceedings docketed at Nos. R-2023-3039920 (water), R-2023-3039921 (wastewater), and R-2023-3039919 (stormwater), and PWSA’s Petition to consolidate its petition for authorization to increase water and wastewater distribution system improvement (“DSIC”) charge cap to 7.5%, docketed at Nos. P-2023-3040734 (water and P-2023-3040735 (wastewater), with its Petition for authorization to implement a customer assistance charge (“CAC”), docketed at No. P-2023-2023-3039920, with the rate proceedings.  
] 


Abbreviated Procedural History[footnoteRef:2] [2:  	For a more detailed procedural history, see Scheduling Order, dated July 10, 2023.
] 


	On May 9, 2023, PWSA filed a multi-year base rate increase request for water, wastewater conveyance, and stormwater service over three years (“Rate Filing”).  Contemporaneous with the filing of its Rate Filing, PWSA filed its Revenue Consolidation Petition. As part of this Petition, PWSA requested authorization under 66 Pa.C.S. § 1311(c), or a waiver under 66 Pa.C.S. § 3202(b), so as to permit the use of a consolidated water, wastewater, and stormwater revenue requirement for the requested base rate increases.  PWSA also requested that the Commission grant this relief in an expedited manner, averring that the relief is integral of the Rate Filing.  (Revenue Petition ¶ 16).
On May 30, 2023, the Office of Consumer Advocate (“OCA”) filed a Letter 
indicating non-opposition to PWSA’s Revenue Consolidation Petition.   

		Also on May 30, 2023, the Commission’s Bureau of Investigation and Enforcement (“I&E”) filed an Answer to PWSA’s Revenue Consolidation Petition (“Answer”).  In its Answer, I&E opposed the use of a consolidated water/wastewater/stormwater revenue requirement, averring that Section 1311(c) did not support PWSA’s request and Section 3202(b) was inapplicable.  In the alternative, I&E requested that the revenue consolidation issue be consolidated into the Rate Filing. 

On June 15, 2023, the Commission entered an Order which, inter alia, 
assigned the Rate Filing to the Office of Administrative Law Judge (“OALJ”) for the prompt scheduling of hearings as may be necessary culminating in the issuance of a recommended decision.  The Revenue Consolidation Petition remained outstanding. 

	On June 16, 2023, a Telephonic Prehearing Conference Notice was issued in the Rate Filing scheduling a Prehearing Conference for June 29, 2023, and the matter was assigned to the undersigned.  

On June 29, 2023, a Prehearing Conference was held as scheduled.  The following 
parties were represented by counsel:  PWSA, I&E, OCA, the Office of Small Business Advocate (“OSBA”), Pittsburgh United’s Our Water Table (“Pittsburgh United”), the City of Pittsburgh “(City”) and the School District of Pittsburgh (“School District”).  Among the procedural matters discussed at this Prehearing Conference was the Revenue Consolidation Petition.[footnoteRef:3] [3:  	See Scheduling Order, dated July 10, 2023, for disposition of the other procedural matters discussed at the prehearing conference. ] 


Position of the Parties

		In its Petition, PWSA avers that it is eligible to combine its revenue requirements under Section 1311(c) of the Public Utility Code (“Code”), since it provides water, wastewater 
conveyance and stormwater service as a single entity.  Section 1311(c) provides:

(c) Segregation of property.--When any public utility furnishes more than one of the different types of utility service, the commission shall segregate the property used and useful in furnishing each type of such service, and shall not consider the property of such public utility as a unit in determining the value of the rate base of such public utility for the purpose of fixing base rates. A utility that provides water and wastewater service shall be exempt from this subsection upon petition of a utility to combine water and wastewater revenue requirements. The commission, when setting base rates, after notice and an opportunity to be heard, may allocate a portion of the wastewater revenue requirement to the combined water and wastewater customer base if in the public interest.

66 Pa.C.S. §1311(c) (emphasis added).  In the alternative, PWSA requests that the Commission grant it a waiver under Section 3202(b), which provides that upon request of an authority, the Commission may suspend or waive the applicability of any provision of this title to the authority.
66 Pa.C.S. § 3202(b).

		In support of its request PWSA points to all the following:  that PWSA has consistently determined water, wastewater, and stormwater revenue requirement and rates starting with combined information, then uses accepted revenue and cost allocation methods to separate the revenue requirement between water, wastewater and stormwater; that this approach has been approved by the Commission in PWSA’s prior three rate cases[footnoteRef:4] and was most recently affirmed for use with stormwater revenue requirements by Secretarial Letter dated January 20, 2023, approving PWSA’s Second Revised Stage 2 Compliance Plan: Stormwater;[footnoteRef:5] and that it would be extremely burdensome “to the point of being nearly impossible” if PWSA were  required to use separate revenue requirements for each of its utilities.[footnoteRef:6]  Further, PWSA noted that stormwater and wastewater operations are recognized as being intertwined in the Code[footnoteRef:7] and there is no specific regulation that requires stormwater data to be presented in any particular manner.   [4:  	See, PWSA’s Petition at ¶ 13, citing prehearing orders issued in Pa. PUC v. PWSA, Docket No. R-2021-3024773; Pa. PUC v. PWSA, Docket No. R-2018-3002647; and Pa PUC v. PWSA, Docket No. R-2020-3017951.
]  [5:  	Re: Implementation of Chapter 32 of the Public Utility Code Pittsburgh Water and Sewer Authority; Stage 2 Compliance Plan, Docket Nos. M-2018-2640802 and M-2018-2640803, Second Revised Stage 2 Stormwater Compliance Plan dated October 24, 2022 and approved by Secretarial Letter dated January 20, 2023.
]  [6:  	PWSA’s Prehearing Memorandum at 6 (citing Second Revised Stormwater Compliance Plan at 27.
]  [7:  	Id. (citing 66 Pa. Code § 102, which defines wastewater as including stormwater that flows into the wastewater system, such as a combined sewer system; and the majority PWSA’s  wastewater/ stormwater system is a combined system.
] 


		Further, PWSA agues that if this issue were to remain unresolved in favor of consolidating it into the Rate Filing, as recommended by I&E, then significant uncertainty would be injected into the proceeding.  For example, PWSA asserts that if it were directed to design a new methodology for determining its stormwater revenue requirements separate and apart from water and wastewater revenue requirements, then it would need to reconfigure its books of accounts and its cost of service model which form the basis for its entire base rate case.  Moreover, PWSA argues that its bonds and other financial instruments apply to the combined water/wastewater/stormwater conveyance system and are evaluated by bond rating agencies on a consolidated company basis.  

Therefore, PWSA argues that there is no practical way in which to fully separate 
PWSA’s bonds or its revenue requirement between water, wastewater conveyance and stormwater without creating risks of violating PWSA’s bond covenants which require that PWSA attain certain financial metrics on an integrated system basis.  PWSA argues that if direction to proceed in a different manner were delayed until the end of the proceeding, considerable time and resources will have been wasted and PWSA’s ability to implement the needed rate requests will be seriously compromised.   (PWSA’s Prehearing Memorandum at 6-7).

		On the other hand, I&E, in its Answer, opposes the consolidation of the stormwater revenue requirement with the water and wastewater revenue requirement on statutory grounds.  First, I&E avers that Section 1311(c) does not support PWSA’s request.  While I&E recognizes that Section 1311(c) provides for an exemption for a combined water and wastewater revenue requirement, it is silent as to stormwater.  Further, I&E avers, “[n]or does Section 1311(c) contemplate the allocation of a portion of the stormwater revenue requirement to the combined water and wastewater customer base.”[footnoteRef:8]  Second, I&E argues that Section 3202(b)’s waiver provision is inapplicable to this requested consolidation because PWSA is not seeking a waiver from the application of a provision of the Code, but rather, is requesting the Commission apply a provision of the Code to a request that the Code does not explicitly permit.  In the alternative, I&E requests that this issue raised in the Revenue Consolidation Petition be consolidated with all the other issues into the Rate Filing. [8:  	I&E’s Answer at 3.
] 


		At the prehearing conference held on June 29, 2023, both PWSA and I&E reiterated their positions above.  Further, I&E explained that it planned on filing direct testimony with regard to this issue.  I&E also explained that while this issue may have been “acquiesced to” or not have been objected to in past PWSA filings, that this issue should be open to being revisited in this consolidated rate proceeding.  (Tr. at 12). 

In response, PWSA “strongly opposed” consolidating the issue with the Rate 
Filing, urging a ruling now for, among other reasons, that the parties would have clarity during the litigation. (Tr. at 14).  As for the remaining parties, OSBA indicated support for I&E’s position;[footnoteRef:9] OCA and Pittsburgh United supports PWSA’s position; and the City and School District took no position.  (Tr. 16-17). [9:            At the prehearing conference, the OSBA also brought to the attention of all parties and the undersigned that the Pennsylvania Commonwealth Court ruled in January 2023 that the stormwater charges of the Borough of West Chester (“Borough”) constituted a local tax and not a fee. See, Borough of West Chester v. Pa. State System of Higher Education & West Chester University of Pa. of the State System of Higher Education, 291 A.3d 455 (Pa. Cmwlth. 2023), appeal filed Feb. 1, 2023 (9 MAP 2023, Pa. 2023).  

             Of note, in the instant case, the School District and I&E indicated it intends to address the issue of whether PWSA’s stormwater fee is properly a charge or fee as opposed to a tax.  (Tr. at 19).  However, I find that the Commonwealth Court’s decision does not impact the undersigned’s decision to grant or deny PWSA’s Revenue Consolidation Petition at this time.] 


Disposition

		I find that granting PWSA’s Revenue Collection Petition is reasonable and appropriate at this time, not precluded by the Code, and that no party will be prejudiced by granting the Petition.  In find that granting the Petition is reasonable and appropriate as it allows PWSA to continue its prior accounting and ratemaking practice.  Further, I find it significant that PWSA’s capital improvement plan includes projects for all three systems and the financing for capital projects appears to be combined.  Stormwater is included in the total capital requirements in the projected capital budget.  PWSA is a combined system with one underground pipe that transports both wastewater and stormwater.  If PWSA’s Petition were denied, PWSA and the Parties would need to litigate both cases separately, including revenue requirements, cost allocations, and rate designs – there would be two sets of rate case tables, one for water/wastewater, and one for stormwater.  

		I also find that the Code does not preclude granting PWSA’s Petition.  While Section 1311(c) is silent as to stormwater, as pointed out by I&E, I find persuasive PWSA’s position that the Code recognizes that stormwater and wastewater operations are intertwined in the Code, and the Code does not contain a specific regulation that requires stormwater data to be presented in any particular manner.  Further, I also find it persuasive that the Commission allowed by PWSA in both its past rate filings and more significantly, in its Stage 2 Stormwater Compliance Plan, to use a combined revenue requirement including stormwater.  Therefore, to the extent that Section 1311(c) is silent as to stormwater, I find it appropriate that Section 1302(b) allows for a waiver as to permit PWSA to the use of a consolidated water, wastewater, and stormwater revenue requirement for the requested base rate increases.

Further, I find that no party will be prejudiced by granting PWSA’s Petition. As 
part of its requests for an increase in water, wastewater conveyance and stormwater charges, PWSA states that it intends to present specific costs and revenue requirements for each of the water, wastewater conveyance and stormwater utilities, in the combined general base rate proceeding.  (Petition at ¶ 15).  PWSA has presented separate revenue requirements in their prior base rate cases.  Regardless if revenue requirement is presented in a combined manner, the Commission can still decide to consider only the amount billed for individual services, or to consider the total bill.  Further, allowing a combined revenue requirement of water/wastewater/stormwater does not preclude the parties from developing an evidentiary record and arguing against such based on the record evidence. 

ORDER


	THEREFORE, 

	IT IS ORDERED:

1. That the Petition of the Pittsburgh Water and Sewer Authority for Consolidation 
of Water, Wastewater and Stormwater Rate Proceedings and for Authorization to Use Combined Water, Wastewater and Stormwater Revenue Requirements is granted.


Date:  	July 10, 2023							/s/				
							Gail M. Chiodo
							Administrative Law Judge
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