BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Michael Hillman					:													:			
v.						:		C-2023-3038201
							:
Aqua Pennsylvania, Inc.				:



ORDER

This order sets forth deadlines by which written testimony of Respondent Aqua Pennsylvania, Inc. and written responsive testimony of the Complainant is to be submitted.  This order also dismisses any claims that arose more than three years prior to the date that the instant Complaint was filed, February 2, 2023, as well as any claims pertaining to the decision at Docket No. F-2020-3019026.
 
On February 2, 2020, the Complainant filed a Formal Complaint against Aqua at Docket No. F-2020-3019026, alleging there was foreign load “dating back to 2015 at his residence,” 301 Lincoln Avenue, FL-1FT, Collingdale, Pennsylvania (service address).  On March 1, 2020, Aqua filed its Answer and New Matter, admitting the foreign load issue was timely investigated and stating that the Company had verified that no foreign load existed and that the radiator that the Complainant alleged was tied to his water meter was permanently disconnected. 

On December 2, 2020, the Initial Decision of the Administrative Law Judge Christopher Pell was issued dismissing the 2020 Complaint with prejudice (2020 Decision), stating that the Complainant “obstructed the orderly conduct of the proceeding in a way that was inimical to the public interest, abandoned his hearing, and consequently failed to meet his burden of proof.”  No exceptions were filed to the 2020 Decision. 

A Final Order for the 2020 Decision was entered January 27, 2021.  No appeal of the 2020 Decision was filed with the Commonwealth Court. 

On February 2, 2023, the Complainant filed the instant Complaint disputing billed charges and arguing that there was foreign load at the service address.  He checked boxes on the Complaint form that indicated that the subject of the Complaint was water and steam heat. Hand-written on the Complaint form, Mr. Hillman stated that “PECO shut-off electric and gas service on May 5, 2021, for non-payment. Though our heater was off, we were warming ourselves with the gas stove. So, the [h]ot water heater and stove [were] coming from another gas meter.”  He further stated that he contacted Aqua on December 9, 2022, to inform the company that he no longer lived at that address and to discontinue billing him. The Complainant also sought a “federal jury trial hearing to resolve this matter.”  Mr. Hillman additionally alleged that there were safety and discriminatory violations that remined since the last high bill dispute.

On March 1, 2023, Aqua filed an Answer and New Matter denying the Complainant’s recitation of facts and timeline of events as it relates to the water service provided.  In the New Matter, Aqua avers that any dispute regarding the financial responsibilities of the Complainant and the owner/landlord is a matter to be resolved in the Court of Common Pleas and is outside the Commission’s jurisdiction. 

On March 23, 2023, Mr. Hillman filed a Response to the New Matter, arguing that the foreign load issue was not timely addressed or corrected and that the 2020 Complaint was “judged in error” as well as that the Commission “lacks jurisdiction to conduct a federal jury trial hearing. But this is the requested relief, sought here.” 

By Notice, dated March 30, 2023, an Initial Call-in Telephonic Hearing was scheduled for Tuesday, May 16, 2023, before the undersigned.  On May 1, 2023, the Complainant filed a document labeled “Argument” stating “this case is on-going…the actual facts are beyond the PUC’s jurisdiction.” 

On May 8, 2023, the Complainant submitted Proposed Exhibits A and B. Proposed Exhibit A is a copy of the Utility Report, dated May 2, 2019, issued by Aqua addressing the foreign load issue. Proposed Exhibit B is the Utility Report, dated December 27, 2022, issued by PECO Energy Company, the Complainant’s provider of electric and gas services. 11. 

 The telephonic hearing convened as scheduled on May 16, 2023.  The Complainant appeared pro seq and alleged that he had not received Aqua’s Proposed Hearing Exhibits.  The hearing could not be conducted in an orderly fashion by telephone and the hearing was adjourned, to be reconvened in person.  (Tr. 13-15).

During the May 16, 2023, hearing, counsel for Aqua presented an oral Motion to Dismiss the Complaint.  On May 31, 2023, an order was issued directing Aqua to file its Motion to Dismiss in writing by June 7, 2023, and that the Complainant file any response no later than June 14, 2023.  On June 7, 2023, Aqua filed a Motion for Judgment on the Pleadings. The Complainant did not file a response by the due date.

By Order dated June 16, 2023, the Complainant’s request for a jury trial was denied and dismissed, all claims beyond the statute of limitations were dismissed and the parties were advised that they may prepare and present as a preliminary matter at the next hearing an argument regarding the dates of the statute of limitations. 

An in-person further hearing set for June 27, 2023 convened as scheduled.  When called to present his argument on the applicable statute of limitations dates, the Complainant stated that he had not received the June 16, 2023 Order.  The hearing continued and Mr. Hillman testified on his own behalf and presented the testimony of his wife in support of his claim. Aqua, without having presented its witnesses, requested that the hearing be continued due to the hour, and it had several witnesses to present. 

Prior to adjournment, Mr. Hillman was advised that he could submit a statement on the statute of limitations arguments of Aqua and Aqua would be given an opportunity to submit a response and that upon review of the pleadings, a determination would be made as to whether an additional hearing would be held. 

On July 11, 2023, Mr. Hillman filed a Response to Aqua’s Motion For Judgment On The Pleadings. Therein, Mr. Hillman admitted that he filed a Formal Complaint in 2020 regarding Foreign Load dating back to 2015, contested Aqua’s investigation of the Foreign load, and stated that on December 9, 2022, he called Aqua to request that the company discontinue billing him.  He also contended that there is a continuing violation at issue and that the statute of limitations should be tolled. The Complainant also questioned various aspects of ALJ Pell’s 2020 decision. 

On July 17, 2023, Aqua filed a Reply To Hillman Answer To Motion. The company asserted that the Complainant is seeking to amend the Formal Complaint and expand the scope of the proceedings and that it should not be permitted. Aqua also again noted the three years statute of limitations in 66 Pa. C.S. § 3314. Aqua also argued that there is no basis upon which to toll the statute of limitations and that assertions regarding the proceedings before ALJ Pell are not at issue here. 
 
Mr. Hillman contends that there was foreign load, that bills should be transferred to his landlord, that Aqua did not adequately respond to his dispute, that the company should cease billing him and that there was discrimination in the manner in which this was handled by the utility.

Judge Pell ruled on the issue of foreign load in his 2020 decision.  The decision stated that “Mr. Hillman failed to provide any evidence demonstrating that an Aqua foreign load issue exists at his address, and clearly failed to meet his burden of proof.” 2020 Decision at 9.   
The doctrine of res judicata prevents a suit between the same parties on the same cause of action after a court of competent jurisdiction has rendered a final judgment on the merits. See Day v. Volkswagonwerk Aktiengesellschaft, 464 A.2d 1313 (Pa. Super. 1983) (Day).  For the doctrine of res judicata to apply, all of the following four requirements must be met: (1) identity of the issues; (2) identity of the causes of action; (3) identity of the persons and parties to the action; and (4) identity of the quality or capacity of the parties. Mendozav. Peoples Nat. Gas Co. LLC, Docket Number F-2019-3015189 (Order entered July 15, 2021) (citing Winston v. Phila. Gas Works, Docket C-2010-2181504 (Order entered April 16, 2012)); Day, 464 A.2d 1313.  All four requirements are present here. 
 
The statute of limitations at 66 Pa.C.S. § 3314 is non-waivable since it terminates the right to bring an action before the Commission as well as any remedy the Commission may order.  Aqua is correct that Complaints must be filed within three years from the date that the liability arose.  66 Pa.C.S.§ 3314(a); Duquesne Light Co. v. Pa. P.U.C., 611 A.2d 370 (Pa.Cmwlth. 1992).  Section 3314 of the Code divests the Commission of jurisdiction to hear an action brought more than three years from the date the liability arose. 66 Pa.C.S.§ 3314(a). James Munro v. PECO Energy Co., Docket No. C-2010-2214718, (Final Order entered June 21, 2012).  The statute of limitations can be tolled by the filing of an informal complaint with the Commission, and by the doctrine of equitable estoppel which is based on the theory of estoppel.  There is no basis here upon which to toll the statute of limitations. [footnoteRef:1] [1:   “The three-year general limitation period contained in 66 Pa. C.S. § 3314 is not tolled, even though a complaint asserting the same claim has been timely, yet improperly brought in the Common Pleas Court. See Suburban East Tires, Inc. v. Pa. Pub. Util. Comm’n, 582 A.2d 727.”  Even where there is or is alleged a continuing violation, the Commission is limited. As the Commission has stated “We have consistently determined that Section 3314 (a) of the Code is non-waivable because it terminates the right to bring an action as well as any remedy the Commission may order. Here, Section 3314(a) divests the Commission of jurisdiction to hear the Complainant's action brought more than three years from the date the alleged liability arose. “  See, e.g., Tyrone Brown v. Philadelphia Gas Works, Docket No. F-2018-2641015 (Initial Decision issued March 20, 2018; Final Order entered May 17, 2018); and Sythierno Mansour v. Philadelphia Gas Works, Docket No. C-2016-2528326 (Initial Decision issued August 19, 2016; Final Order entered October 25, 2016). 
] 


The Complainant also has stated that he wants all bills transferred to his landlord. The Commission has noted that it has “consistently determined that Section 3314 (a) of the Code is non-waivable because it terminates the right to bring an action as well as any remedy the Commission may order.” Kovarikova v. Pa American Water Company, Docket Number C-2027-2592131 (Order entered August 23, 2018). See also, Dwyane Ackie, etc al v Philadelphia Gas Works, Docket Number C-2019-3013933 (Order entered September 15, 2022). Any claim regarding billing or foreign load is limited to those matters that arose within the statute of limitations.
Upon review of the current record, I have determined that the applicable statute of limitations excludes any claims that arose more than three years prior to February 2,2023. 

Mr. Hillman on Saturday, July 22, 2023, faxed a Motion for 60-day continuance of this matter. No additional hearings or due dates were set in this matter at that time. In addition, given the nature of the proceedings thus far, it is determined that further proceedings shall be in writing. 

THEREFORE

IT IS ORDERED

1. That the Motion for Judgment on the Pleadings/Motion to Dismiss of Aqua is granted in part and denied in part.

2. That the applicable statute of limitations excludes any claims that arose more than three years prior to February 2, 2023, and any claims that arose beyond the statute of limitations are dismissed.

3. That any claims pertaining to the foreign load addressed by Administrative Judge Law Pell at Docket No. F-2020-3019026 are dismissed. 

4. That Aqua Pennsylvania may submit written testimony on the remaining issues no later than August 25, 2023.

5. That the Complainant shall have an opportunity to submit written responsive testimony no later than September 29, 2023. 


6. That any claims regarding the Initial Decision issued at Docket No. F-2020-3019026 are dismissed as untimely and will not be addressed in these proceedings. 


Date:  July 25, 2023	 						/s/			
							Darlene D. Heep
							Administrative Law Judge 
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