BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Kathleen A. Plumb					:		C-2023-3041181
								:	
		v.						:		
								:
Duquesne Light Company				:



INTERIM ORDER
DENYING MOTION FOR PROTECTIVE ORDER

		On June 8, 2023, Kathleen Plumb (Complainant) filed a formal complaint against Duquesne Light Company (DLC).  Ms. Plumb states that she has concerns about a new monopole that was installed beside her home because the lines are lower than she thinks they should be.

		On June 26, 2023, DLC filed a motion for a protective order.  DLC asserts that Ms. Plumb seeks information that is customarily treated as confidential or proprietary.  DLC proposes an order that is in the form typically used in technical cases before the Commission, such as rate cases and transmission line applications.  DLC’s motion indicates that Ms. Plumb was provided with a copy of DLC’s proposed order, but she did not respond to DLC’s request for consent or objection to the proposed order.

		DLC filed an answer to the complaint on June 28, 2023, admitting that it replaced the lattice structure near Ms. Plumb’s property with a steel monopole.  According to DLC the steel monopole conforms to the Commission-approved application for the replacement project and meets or exceeds industry standards.  DLC notes that the specifications of the replacement pole are proprietary.

		This matter is scheduled for a hearing on September 7, 2023.  Ms. Plumb has not filed a response to DLC’s request for a protective order.
The exclusion of records from the public domain is antithetical to the public’s interest in free and open access to the administrative process.  Therefore the Commission’s rules of procedure limit the circumstances under which matters should be shielded from the public eye:
    (a)  General rule for adversarial proceedings. A petition for protective order to limit the disclosure of a trade secret or other confidential information on the public record will be granted only when a party demonstrates that the potential harm to the party of providing the information would be substantial and that the harm to the party if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process.… In considering whether a protective order to limit the availability of proprietary information should issue, the Commission or the presiding officer should consider, along with other relevant factors, the following: 
     (1)  The extent to which the disclosure would cause unfair economic or competitive damage. 
     (2)  The extent to which the information is known by others and used in similar activities. 
     (3)  The worth or value of the information to the party and to the party’s competitors. 
     (4)  The degree of difficulty and cost of developing the information. 
     (5)  Other statutes or regulations dealing specifically with disclosure of the information.[footnoteRef:1] [1:   	52 Pa.Code § 5.365.] 


Although common in public utility rate proceedings that involve sensitive financial information, sophisticated parties and the rapid exchange of high volumes of information, it is less common for a protective order to be appropriate in a consumer complaint.

	The Complainant here is self-represented.  DLC’s motion for a protective order does not specify what information it seeks to protect.  Instead, the proposed order generally classifies different levels of confidentiality and places the burden on the complainant to raise an objection to a particular document or class of documents that one party labels as confidential or highly confidential. In technical cases where most of the parties involved are legally trained, and the litigation timelines are short, this type of order is appropriate.  

	I do not find the proposed order appropriate for a consumer case.  For the purposes of discovery, even informal discovery, DLC does not need approval from the Commission to ask the Complainant to sign a non-disclosure agreement in order to view material that DLC believes is proprietary or confidential.  In the event that the parties are not able to resolve this complaint and the matter proceeds to hearing, DLC should specifically identify the documents that it wishes protected from the public record.  DLC will carry the burden of demonstrating that the document or other material meets the requirements for protection from the public record.  The Complainant will then have a more meaningful opportunity to explain any objection she may wish to make.  Therefore, DLC’s motion for a protective order will be denied without prejudice to file a new motion once it identifies specific documents that should be treated as confidential.[footnoteRef:2]  [2: 	 	I further note that Confidential Security Information (CSI) as defined by 35 P.S. § 2141 et seq. should not be transmitted by email or other electronic means.  The parties are to avoid introducing CSI into the record and should develop alternative means, such as joint stipulations or redaction when proposing exhibits.  If there is no other alternative to establish a material fact other than by CSI, the parties are to contact the presiding ALJ immediately and in advance of the evidentiary hearing.] 


	THEREFORE,

	IT IS ORDERED:

1. That the Motion for Protective Order filed by Duquesne Light Company in the above-captioned matter is denied without prejudice.
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