BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Wesley Collier						:
		:
v.						:		C-2022-3037194
		:
PECO Energy Company		:



ORDER

Granting Complainant’s Motion to Withdraw Motion to Compel Depositions and Granting in part and denying in part Complainant’s Motion to Compel Responses to Interrogatories

On December 5, 2022, Complainant Wesley Collier filed a Complaint with the Pennsylvania Public Utility Commission against PECO Energy Company.  In the Complaint, Mr. Collier stated that he telephoned PECO in August of 2021 to switch the name on the account from the name of his wife to his name.  On August 20, 2021, Mr. Collier further alleges, he received a letter from PECO that requested a $230 deposit, or his service would be terminated, and informed the Complainant that the deposit would be returned after 12 months, with interest.  The Complaint further alleges that he paid the $230 deposit. 

The allegations in the Complaint continue, stating that in October of 2022, Mr. Collier contacted PECO regarding the return of his deposit, and he was advised by PECO that he had to complete a financial statement and that the deposit would be returned to him in November of 2022.  Mr. Collier than avers that he called PECO on November 29, 2022 and was told that the interest was credited to his December bill and that his deposit would be returned in December. At that point, Mr. Collier requested the telephone number of the department managing the deposits and he was told that the information was not available. He further asserted in his Complaint that PECO’s actions were “unilateral, self-serving and race base[d].”  He sought as relief that the Commission find that PECO acted based on bias, discrimination and with disparate business practices against people of color, and/or low-income levels, compel PECO to comply with laws against racial bias and discrimination in the Commonwealth of Pennsylvania, order PECO to return his $250 immediately, and issue an Order requiring that PECO institute transparency and consistency in its deposit request notice.  He also sought compensation for the time and cost of preparing this action and for emotional distress.

On December 21, 2022, PECO filed an Answer to the Complaint, denying all material allegations.  PECO also stated in the Answer that the Complainant initiated service on August 19, 2021 at which time a deposit of $230 was required due to credit scoring.  PECO also noted that residential deposits are billed in three installments of 50%, 25% and 25%. 

PECO further averred in its Answer that Section 5.3 -5.5 of its Tariff provide, inter alia, that the Company may charge deposits equal to one-sixth of the estimated annual bill and also requires a payment of interest.  PECO also asserted that the Complainant did not have a record of twelve months of consecutive payments received in full and on time and therefore he was not entitled to a credit of the deposit and urged that the Commission dismiss the Complaint.

On December 28, 2022, a Call In Telephone Notice was issued setting a telephonic hearing for March 1, 2023 at 10:00 a.m. A Prehearing Order was issued on December 29, 2022. 

On January 5, 2023, Mr. Collier filed a letter in opposition to the PECO request that the Complaint be dismissed. Therein he stated that PECO engaged in fraudulent inducement to have him pay the deposit. He also stated that an adverse impact of the Covid Pandemic caused delivery of his mail, including PECO bills, to be delayed and sometimes nonexistent.  He also averred that he was charged two late fees that he wanted returned. He further contended that PECO never provided him with the exact date that the payments were due.  He reiterated his contention that PECO had refused to return his deposit and also asserted that the “majority racial group” received preferential treatment as compared to him and other “people of color.” 

In the early hours of the morning of February 27, 2023, the undersigned was copied on an email from the Complainant to PECO that included settlement discussions and a request that PECO respond to the Complainant’s interrogatories.  He was referred to the Commission procedural rules and advised not to include the undersigned in settlement discussion communications. 

Also, on the morning of February 27, 2023, the Commission received exhibits filed by the Complainant.  Later that morning, the Complainant, by email, again stated that he would like PECO to provide answers to his interrogatories,  The undersigned interpreted this email from the Complainant as a Motion to Compel and parties were advised that by February 28, 2023, the parties were to have settlement discussions, PECO should file a response to the motion to compel or the parties should file a motion to continue the hearing.   

On the afternoon of February 27, 2023. PECO filed a Certificate of Satisfaction, as provided in 52 Pa. Code §5.24(b), stating that the matter had been resolved and notifying the Complainant of his right to object to the closing of the matter within ten days. A hearing cancellation notice was issued on March 2, 2023. 
 
On March 22, 2023, Mr. Collier faxed a document to the Commission stating that he rejected the Certificate of Satisfaction. Later that day, a Secretarial Letter was issued to Ms. Collier informing him that faxed and emailed filings were not acceptable.  The letter also stated that the objection, although dated March 8, 2023, was not actually received by the Commission until March 22, 2023 and that the deadline to object was March 9, 2023. 

The Secretarial letter also advised the Complaint that his options were to refile the formal complaint or file a Motion to Reopen his current Complaint on or before March 27, 2023. It also notified PECO that a responsive pleading to the motion may be filed by March 31, 2023. 

On March 27, 2023, the Complainant filed a Motion to Reopen, reiterating the allegations of his Complaint and Reply to PECO’s Answer and contending that he did not timely file his objection to the Certificate of Satisfaction due to technical difficulties.  He also asserted that he faxed his objection to the Commission and that on March 8, 2023, he emailed his objection to PECO, and, on March 8, 2023 and March 9, 2023, he emailed Commission staff requesting that his written objection be transmitted to the Commission’s Secretary. 
PECO filed an Answer to the Motion to Reopen on March 28, 2023.  Therein, PECO averred that it engaged in a settlement conference with the Complainant, the matter settled,  and that the settlement letter sent to the Complainant on February 27, 2023, clearly stated that the Complainant had ten days to file a written objection. PECO also asserted that the Motion to Reopen should be denied because the request was submitted untimely, 13 days after expiration of the right to object..  PECO also argued that 52 Pa. Code 5.571 (b) requires that a petition to reopen set forth facts claimed to constitute grounds to reopen and that because the Complainant had failed to state any such grounds, the matter should remain closed. 

The Commission issued an Order and Opinion on May 18, 2023. In that Opinion and Order, the Commission acknowledged that the Complainant had not complied with the Commission’s Rules of Administrative Practice and Procedure by faxing the document received by the Commission on March 22, 2023, 13 days after the deadline to file an objection to the settlement. The Commission was “hesitant to rule unfavorably against pro se litigants based on technical grounds,” (Order and Opinion at 7) and accepted the technical difficulties reason averred by the Complainant as sufficient grounds to reopen the matter. It was remanded to the Office of Administrative Law Judges “to address any preliminary matters, review jurisdictional issues, and provide for a hearing, and adjudication, as necessary.”  (Opinion and Order at 10). 

On May 23, 2023, an In Person Further Hearing Notice was issued, setting a hearing for July 25, 2023. A prehearing Order was issued on May 31, 2023. 

On July 12, 2023, PECO requested that a conference be held to discuss settlement of this matter.  Also on July 12, 2023, Mr. Collier filed a Motion to Compel answers to interrogatories. On July 13, 2023, Mr. Collier filed a Motion to Compel PECO to respond to his request for depositions. 

A settlement conference notice setting a settlement conference on July 19, 2023, was issued on July 17, 2023, after consultation with the Complainant and PECO as to the dates they were available.  The conference was held as scheduled.
After comprehensive discussions, the Complainant then stated that he was not interested in settling the matter and that he wanted PECO to respond to his interrogatories.  The parties were advised that the hearing would be rescheduled, and PECO requested that the hearing be held telephonically.  The Complainant stated that he could not participate in a telephonic hearing in the near term because he was having construction done at his home but stated that if the hearing is set in late August or thereafter that the hearing could be held telephonically. 

On July 19, 2023, following the settlement conference, an Order was issued that included deadlines for the Complainant to submit copies of his discovery requests that were the subject of his Motion to Compel and any request for depositions in accordance with 52 Pa.Code § 5.343. 

On July 20, 2023, a hearing invitation was issued for a Further Telephonic Hearing. The Complainant then contacted the Commission by email and stated that he opposes a telephonic hearing because he anticipates presenting witnesses. A Further In-Person Cancellation/Reschedule Notice was issued on July 20, 2023 setting an in-person hearing for September 19, 2023 at 10:00 a.m. A prehearing order was issued on July 21, 2023. 

On July 24, 2023, the Complainant filed with the Secretary’s Bureau copies of the five sets of interrogatories that he sent to PECO. On July 26, 2023, Mr. Collier filed a Motion to Withdraw his Motion to Compel PECO to Respond to his Request for Depositions, stating that he determined that such a motion was improper. 

On July 25, 203, copies of the five sets of Interrogatories were forwarded to PECO and PECO was given until August 1, 2023, to submits its objections, if any.  PECO submitted its objections on August 1, 2023, Therein, it was stated that the Company did not object to Interrogatories Set 1, Q1/Q2/Q6/Q10; Set II, Q7; Set III in its entirety; Set IV, Q2/Q3; and Set V, Q3.  

Upon review of the Interrogatories, record and Complainant’s Motions:
IT IS ORDERED

1. That the Complainant’s Motion to Withdraw his Motion to Compel PECO to Respond to his request for depositions is granted. 

2. That PECO Objections to Interrogatories Set I: Q3, Q4, Q5, Q7, Q8, Q9, Q13, Q14, Q15, Q16, Q17, Q18, Q19, Q20, Q21; Set II: Q2, Q3, Q4, Q5; Set V: Q2, Q 4 are sustained.

3. That PECO Objections to Interrogatories Set 1: Q11; Set II: Q1; Set IV, Q4 are overruled.

4. That by August 7, 2023, the Complainant is to explain to PECO: 1) his use of the term “incarnations” in Set II, Q6 and 2) the term “Zone Improvement Codes” in and relevance of Set I Q12 and PECO should file any objection within three (3) days of receipt of that information or provide responses to the Complainant within ten days of receipt of this Order; the information provided is not to be filed with the Commission.   

5. That with respect the Set IV: Q1 request for the exact times the Billing Statements were mailed to the Complainant, PECO’s objection is sustained and with respect to the dates requested, PECO should provide the responses.

6. That with respect to the Set V: Q1 request for information regarding PECO efforts to issue billing statements during the Covid-19 pandemic, the objection is denied, and the objection is sustained regarding other terms and language in the request. 
 
7. That PECO should provide responses to the Complainant to Interrogatories to which PECO has stated that it does not object and Set 1: Q11; Set II: Q1; Set IV: Q4 as well as Set IV: Q1 and Set V: Q1 as discussed above within 10 days of receipt of this Order. 


8. That any pleadings such as motions, replies to motions and procedural requests are to be filed with the Secretary’s Bureau with a copy to the undersigned and the other party.


Date:  August 4, 2023							/s/			
							Darlene Heep
							Administrative Law Judge
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