BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Joanna Pierce					:
						:
	v.					:		C-2023-3040631
						:
Philadelphia Gas Works			:



ORDER HOLDING IN ABEYANCE
A RULING ON PRELIMINARY OBJECTIONS

[bookmark: _Hlk121811940]		This Order holds in abeyance a ruling on the Preliminary Objections of Philadelphia Gas Works (PGW) filed on May 30, 3023, to the request for the award of damages made in the formal Complaint filed by Joanna Pierce (Complainant).   As explained below, while the Commission has no authority to award damages, it is unclear whether Ms. Pierce has the requisite standing to bring the present Complaint.  This Order also defines the scope of the telephonic hearing scheduled for September 5, 2023, given this fundamental jurisdictional issue..

HISTORY

		On May 5, 2023, Complainant filed a formal Complaint with the Commission at this docket alleging misbilling and damage to a boiler-heater in the residence of her deceased brother because of the actions of PGW.  Complainant requests that the Commission order PGW to pay $5,000 to Complainant, which Complainant contends is the cost of replacing the boiler-heater.

		Complainant alludes to an underlying proceeding which appears to be a determination of the Commission’s Bureau of Consumer Services (BCS), but no Case Number has been provided, and this Complaint is not an appeal from a BCS determination.  Further, to the extent that Complainant is complaining about the actions of a Commission employee (and this is not altogether clear), the formal Complaint process is not the forum in which to make such a Complaint.  While a Commission Administrative Law Judge (ALJ) may rule on disputes between customers and utilities, ALJs have no jurisdiction whatsoever in matters involving Commission employees.

[bookmark: _Hlk143785036]		Of even greater concern is that on May 30, 2023, PGW filed an Answer and New Matter to the Complaint in which it averred that Complainant is not a customer of record with PGW, and that PGW is not providing service to Complainant, the service having been disconnected at Complainant’s request after the death of her brother.  The New Matter was properly endorsed with a Notice to Plead, but to date Complainant has filed no Answer or responsive pleading to the New Matter.

		Also on May 30, 2023, PGW filed Preliminary Objections to the Complainant, again endorsed with a Notice to Plead, in which PGW asserted that the Commission is without jurisdiction to award damages and asked that the Complaint be dismissed.  To date Complainant has filed no Answer or responsive pleading to the Preliminary Objections.

DISCUSSION

		While this Order does not formally dispose of PGW’s Preliminary Objection, PGW is correct that the Commission is without authority to award damages.  It is well established as a matter of law that the Commission does not have the authority to order a public utility to pay monetary damages. See Byer v. Peoples Natural Gas Co., 380 A.2d 383 (Pa. Super. 1977) (holding that the Commission does not have the authority to award damages); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977) (holding that the Commission does not have the authority to award damages), DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980).  A Commission Administrative Law Judge may only impose a civil penalty on a utility and, if warranted, those funds will go to the state General Fund, not to a Complainant.

		As stated, above, of greater concern is whether the Commission has the jurisdiction to hear this Complaint at all.  If Complainant is not the customer of record, and if Complainant is not receiving service from PGW (as claimed by PGW), then the question arises whether the Complainant has the standing to pursue a Complaint.  “Standing,” is a party's right to make a legal claim or seek judicial enforcement of a duty or right.[footnoteRef:1]   [1:  	Although PGW has not objected to the Complaint on the basis of standing, this is a fundamental jurisdictional issue that must be resolved before the case may be heard.
] 


		As PGW stated in its Preliminary Objections, the Commission’s regulations at 52 Pa. Code Section 5.101(a) requires that the party filing Preliminary Objections specifically state the legal and factual grounds relied upon:

(1) 	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding;
(2) 	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter; 
(3) 	Insufficient specificity of a pleading; 
(4)	Legal insufficiency of a pleading; 
(5) 	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action; 
(6) 	Pendency of a prior proceeding or agreement for alternative dispute resolution; and 
(7) Standing of a party to participate in the proceeding. 

[bookmark: _Hlk143785636]52 Pa. Code § 5.101(a)(1-7).

		While PGW’s Preliminary Objections cite 52 Pa. Code § 5.101(a)(1), lack of Commission jurisdiction to award damages, as a basis for dismissing the Complaint, the issue of standing has also effectively been raised in PGWs pleading (under 52 Pa. Code § 5.101(a)(7)).  The standing issue is critical because while the Commission lacks the jurisdiction to award damages, a cause of action may still exist with respect to the quality of service provided by PGW under the Public Utility Code at 66 Pa. C.S. Section 1501 if the Complainant has the necessary standing to bring a Complaint.  If the Complainant lacks standing, then the Complaint in its entirety must be dismissed.  These are factual determinations which, given Complainant’s failure to respond to PGW’s Preliminary Objections, must be established in an evidentiary hearing.[footnoteRef:2] [2:  	As stated by PGW in its Preliminary Objections, the moving party may not rely on its own factual assertions but must accept for the purposes of disposition of the preliminary objections, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Cmwlth. of Pa., 490 A.2d 402 (Pa. 1985)] 


		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objections filed by Philadelphia Gas Works are held in abeyance pending an evidentiary hearing limited to a determination with respect to Complainant’s standing to bring the present Complaint.

		2.	That the hearing in this case now scheduled for September 5, 2023, will be strictly limited in scope to ascertaining whether Complainant has the standing to bring the present Complainant.  No evidence will be taken or received with respect to the merits of the Complaint at that hearing.
	
Date:	August 26, 2023	______/s/________________________
		Dennis J. Buckley
		Administrative Law Judge
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