BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Trina Shughart 	:
	:
v. 	:		C-2023-3041774
	:
Metropolitan Edison Company	:				



ORDER GRANTING IN PART AND DENYING IN PART
RESPONDENT’S PRELIMINARY OBJECTIONS


HISTORY OF THE PROCEEDING

On June 28, 2023, Trina Shughart (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Metropolitan Edison Company (Respondent) alleging that there is a reliability, safety, or quality problem with her utility service.  Complainant in her Complaint alleges that a faulty neutral wire resulted in damage to appliances and other electrical items in her home.  For relief, Complainant requests to be reimbursed for the damage done to her property.  Complainant also requests to be reimbursed for the cost of hiring an electrician she hired to diagnose the cause of the damage.  Attached to the Complaint was the invoice for the electrician and a letter from Respondent denying Complainant’s damage claim.  The Complaint was served on Respondent on July 18, 2023.

On August 7, 2023, Respondent filed an Answer and New Matter to the Complaint, properly endorsed with a Notice to Plead.  Respondent in its Answer denies that there is a reliability, safety, or quality problem with Complainant’s utility service.  Respondent asserts that Complainant contacted Respondent to report a voltage issue with her service, and Respondent timely investigated and repaired the failed underground equipment which caused the issue on the same day.  As the damage to Complainant’s property was caused by an event beyond Respondent's control, i.e., failed equipment, Respondent argues that it is not liable for the 
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damage.  Respondent avers that it at all times provided adequate and reasonable service to Complainant.

In its New Matter, Respondent argues that the Commission has no jurisdiction to consider any implied request for reimbursement for property damage.  Complainant did not respond to Respondent’s New Matter.

Also on August 7, 2023, Respondent filed Preliminary Objections, properly endorsed with a Notice to Plead.  Respondent in its Preliminary Objections argues that Complainant’s request for relief, i.e., a request for monetary damages, is not within the Commission’s jurisdiction to award.  Respondent argues that the request constitutes impertinent matter within the meaning of 52 Pa. Code § 5.101(a)(2).  Respondent requests that the Complaint be dismissed.

On August 15, 2023, Complainant filed a Response to the Preliminary Objections, arguing that Respondent is responsible for the damage caused to her property as a result of Respondent’s failed equipment.  Complainant also stated the following in her Answer:

“I understand the powers of the Commission do not include the power to award monetary damages, but maybe they could convince a multi-million dollar company to grant a credit or some other kind of compensation of equal valve to what we lost.”

August 15, 2023, Response to the Preliminary Objections.

On August 24, 2023, Complainant filed a second Response to the Preliminary Objections.  The second Response is identical to the first, with the exception of an undiscernible picture attached to the document. 

On August 25, 2023, the Commission served a Hearing Notice to the parties, scheduling this matter for an evidentiary hearing on Octoer 20, 2023, at 10:00 a.m., and assigning the matter to me as presiding officer.
For the reasons discussed below, Respondent’s Preliminary Objections will be granted in part, and denied in part.

DISCUSSION

The Commission’s Rule of Practice and Procedure permits parties to file preliminary objections.  The grounds for preliminary objections are set forth as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)	Standing of a party to participate in the proceeding.

52 Pa. Code § 5.101(a).

The Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-000935435 (July 18, 1994).  When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P.J.S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa.Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees' Retirement System, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003).  All of the non-moving party's averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees' Retirement Board, 690 A.2d 1312 (Pa.Cmwlth. 1997).

In order for Complainant to prevail ultimately, there must be a statute, regulation or order which the Commission is authorized to enforce.  The Complaint must set forth anything done or omitted to be done by the Respondent in violation of any law which the Commission has jurisdiction to administer.  66 Pa.C.S. § 701; 52 Pa. Code § 5.21(a).  

The Preliminary Objections seek dismissal of the Complaint on the basis that the Commission is unable to grant the relief sought by Complainant.  Respondent asserts Complainant through her Complaint seeks to be awarded monetary damages and that the Commission does not have jurisdiction to award damages.  52 Pa. Code § 5.101(a)(1).  The law supports Respondent’s position.

As a creature of legislation, the Commission possesses only the authority the State Legislature has specifically granted to it in the Public Utility Code (Code), 66 Pa.C.S. § 101 et seq. Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 1191 (1977); Allegheny County Port Authority v. Pa. Pub. Util. Comm'n, 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Super. 35, 390 A.2d 233 (1978); Pa. Dept. of Highways v. Pa. Pub. Util. Comm'n, 198 Pa. Super. 87, 182 A.2d 267 (1962); City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa.Cmwlth. 1978).

It is well-established under Pennsylvania law that the enforcement powers of the Commission do not include the power to award money damages.  Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1978). The Commission cannot award the reimbursement sought by the Complainant here. See Morrow v. Bell Telephone Co. of Pa., 330 Pa.Super. 276, 479 A.2d 548 (1984); West Penn Power Co. v. Pa. Pub. Util. Comm'n, 104 Pa.Cmwlth. 21, 521 A.2d 75 (1987); Ostrov v. I.F.T., Inc., 402 Pa.Super. 87, 586 A.2d 409 (1991).  A request for monetary damages must be pursued before a Magisterial District Justice or a Court of Common Pleas.  See Poorbaugh v. Pa. Pub. Util. Comm'n, 666 A. 2d 744 (Pa. Cmwlth. 1995).
Accordingly, as Respondent is correct in that the Commission does not have the power to award money damages, Respondent’s Preliminarily Objections will be granted insofar as they seek a holding that no monetary compensation will be awarded.  However, Complainant alleges that she has a reliability, safety, or quality problem with her utility service.  Specifically, Complainant claims that the failure of Respondent’s equipment caused damage to the appliances and electrical equipment in her home.  This allegation, if proven true, may constitute unreasonable service on the part of Respondent.  This may be actionable under Section 1501, and therefore, Complainant will be given the opportunity to prove her claims.  66 Pa.C.S. § 1501.  

Complaint in her Response to the Preliminary Objections indicates that she understands that the Commission cannot award monetary damages, “but maybe they (the Commission) could convince a multi-million dollar company to grant a credit or some other kind of compensation of equal valve to what we lost.”  If Complainant were to prove her claims and a finding was made that Respondent violated a law that the Commission has jurisdiction to administer, then such a finding may result in the imposition of a civil penalty against Respondent consistent with 66 Pa. C.S. § 3301.  Complainant is cautioned however, that any civil penalty assessed against Respondent will be payable directly to the Commonwealth of Pennsylvania General Fund.  No monetary award or “other kind of compensation” will be given to Complainant.

ORDER


		THEREFORE,

		IT IS ORDERED:

1.	That the Preliminary Objections filed by Metropolitan Edison Company in the matter of Trina Shughart v. Metropolitan Edison Company, at Docket No. C-2023-3041774, are sustained insofar as they seek a holding that the Commission may not award monetary damages in this case.

2.	That the Preliminary Objections filed by Metropolitan Edison Company in the matter of Trina Shughart v. Metropolitan Edison Company, at Docket No. C-2023-3041774, are denied insofar as they seek complete dismissal of the Complaint.


Date:	August 31, 2023							/s/			
								Alphonso Arnold III
								Administrative Law Judge
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