BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Sansom Exchange			 		:
							:
	v.						:		C-2023-3040340
							:
PECO Energy Company	:



ORDER 

This Order is issued pursuant to the authority granted to presiding officers under the regulations of the Commission at 52 Pa. Code §5.483.

[bookmark: _Hlk147136877][bookmark: _Hlk147137971]On May 2, 2023, Sansom Exchange (Sansom or Complainant) filed a Complaint against PECO Energy Company (PECO) alleging that PECO was responsible for damages to Sansom and had not provided safe, adequate or reliable service in connection with an outage on December 7, 2022.  The Complaint was filed by Kim Daley, Controller for Sansom.  In the accompanying explanation of the incident, however, the affected business is stated as Golden Nugget Jewelers and GN Diamond.  The explanation was signed by Asaf Herskovitz, CEO of GN Diamond.   The business relationship between the Complainant and Golden Nugget Jewelers and GN Diamond is not explained in the Complaint, nor is it clear if either entity would require representation by an attorney licensed to practice in Pennsylvania (or admitted pro hac vice) as is required by the regulations of the Commission at 52 Pa. Code §§ 1.21-1.23.  Complainant also seeks reimbursement for the damages allegedly suffered in connection with the December 7, 2022, incident.

On May 23, 2023, PECO filed an Answer and New Matter, the latter being endorsed with a Notice to Plead.  In the Answer, PECO did not directly address the alleged facts of the incident but referred to Section 12.1 of PECO’s tariff with respect to liability. In its New Matter, PECO objected to the request for the reimbursement of damages, stating:
Under state law the PUC cannot decide whether a utility or a company should pay customers for loss or damages. Damage claims may be sought in an appropriate civil court.” To the extent that the Complainant seeks an award of monetary damages against PECO Energy for damage caused to its property, such relief is beyond the power of the PUC to order. It is well settled that the PUC does not have the power or jurisdiction to award monetary damages for the actions of a utility company. Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977).

PECO Answer at ¶¶ 3-4.

Also on May 23, 2023, PECO filed Preliminary Objections essentially reiterating its New Matter.

Complainant did not file an Answer or responsive pleading to PECO’s New Matter or to PECO’s Preliminary Objections.

On August 9, 2023, the Commission issued a Hearing Notice setting October 10, 2023, as the date for a telephonic evidentiary hearing in this case.

On October 2, 2023, PECO filed a Motion for Continuance of the hearing asserting witness unavailability as good cause to grant a continuance.  PECO stated that Complainant objects to the request for a continuance but did not state the basis of the objection.

This Order denies PECO’s Motion for Continuance but converts the evidentiary hearing to a prehearing conference, thus no witnesses will be heard nor evidence received.

The scope of the prehearing conference will be as follows:

1.  Clarification from the Sansom as to the business relationship between Sansom Exchange and Golden Nugget Jewelers and GN Diamond and a determination as to which entity is properly before the Commission as a complainant;

2.  Clarification as to whether the Complainant is a corporation (including an LLC), a partnership, or a sole proprietorship; and

3.  Regardless of the lack of Commission authority to award damages, argument (if any) from PECO as to why the Complaint does not also constitute a quality of service complaint under 66 Pa.C.S. § 1501, which states in pertinent part:

Character of service and facilities.  Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa. C.S. §1501

[bookmark: _Hlk91748038]		The statute at 66 Pa. C.S. §1501 governs any allegations of unreasonable or inadequate service.  Pursuant to 66 Pa. C.S. §1501, the Commission has original jurisdiction over the reasonableness and adequacy of public utility service.  Elkin v. Bell Telephone Co., 372 A.2d 1203 (Pa. Super. 1977) aff’d 420 A.2d 371 (Pa. 1977); Behrend v. Bell Telephone Co., 243 A.2d 346 (Pa. 1968).  As a general proposition, neither the Public Utility Code nor the Commission’s regulations require public utilities to provide constantly flawless service.  The Public Utility Code at 66 Pa. C.S. §1501 does not require perfect service or the best possible service but does require public utilities to provide reasonable and adequate service.  Analytical Laboratory Services, Inc. v. Metropolitan Edison Co., Docket No. C-2006608 (Order entered December 21, 2007); Emerald Art Glass v. Duquesne Light Co., Docket No. C-00015494 (Order entered June 14, 2002); Re: Metropolitan Edison Co., 80 Pa. PUC 662 (1993).

		NOTE:  No argument will be heard with respect to the events of December 2, 2022,








THEREFORE,

IT IS ORDERED:

1.	That the Motion for Continuance of the hearing scheduled for October 10, 2023, filed by PECO is denied, but the hearing is hereby converted to an on the record prehearing conference.

2.		That no witnesses will be heard, no evidence will be received, or argument considered relative to the substance of the Complaint.

3.	That the purpose of the prehearing conference will be limited to the matters that require clarification as listed above, and to any other procedural concerns that may arise.




Date:  October 2, 2023		_________/s/_____________
			Dennis J. Buckley
			Administrative Law Judge
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SANSOM EXCHANGE
KIM DALEY 
800 CHESTNUT STREET
PHILADELPHIA PA  19107
215.779.0716
kim@gndiamond.com
Accepts eService

KHADIJAH SCOTT ESQUIRE
PECO ENERGY COMPANY
2301 MARKET STREET S23-1
PHILADELPHIA PA  19103
267.533.1830
Khadijah.Scott@exeloncorp.com
Accepts eService




