BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Rosemarie Mahone					:	
							:
	v.						:		C-2023-3042258
							:
Duquesne Light Company				:
			
			

INTERIM ORDER
GRANTING PRELIMINARY OBJECTION AND 
TRANSFRRING TO MEDIATION UNIT

		On August 15, 2023, Rosemarie Mahone (Complainant or Ms. Mahone) filed a Formal Complaint against Duquesne Light Company (Respondent, Company, or DLC), alleging there were reliability, safety, or quality problems with her electric service at 704 Whitney Ave, Pittsburgh, PA (service location, service address, or Property).  Specifically, Complainant avers she has suffered “significant hardship and financial losses” due to frayed electrical lines.  She avers DLC is responsible for failing to properly maintain and/or performing faulty repairs on its equipment/lines.  As a result, her furnace, television, and computer were destroyed, she incurred costs for electrical repairs, and she had to stay at a hotel when her furnace stopped working.  

		On September 5, 2023, Respondent filed an Answer and a Preliminary Objection.  In its Answer, Respondent denies that any reliability, safety, or quality issues experienced at the Property were caused or created by DLC.  The Company admits it conducted an inspection of the Property and determined the weatherproofing on the service line was deteriorating, but avers the service line was operational and safe.  DLC explains that, on January 4, 2023, DLC replaced the Complainant’s service line due to the aged weatherproofing, and, while on site, verified that the voltage at the Property was within the allowable limits set forth in its Commission-approved tariff.  Finally, Respondent alleges the Commission lacks jurisdiction to grant Complainant’s request for damages.  
		
		In its Preliminary Objection, DLC argues Complainant is requesting monetary damages as part of her Complaint and the Commission lacks jurisdiction to award monetary damages.  The Preliminary Objection contained a Notice to Plead, requiring Complainant to file a response within ten days of service.
 
		Complainant did not file a response to the Preliminary Objection.

		On October 13, 2023, the Commission issued a Motion Judge Assignment Notice, assigning this matter to me.  In assigning the matter to me, the Chief Administrative Law Judge directed me to issue a decision on the Preliminary Objection and transfer all remaining issues to the Mediation Unit of the Office of Administrative Law Judge.

		The grounds for preliminary objections are limited.  Section 5.101(a)(1), provides that preliminary objections may be granted where the Commission lacks jurisdiction to resolve a dispute.[footnoteRef:1] [1:   	52 Pa.Code § 5.101(a)(1).
] 


		Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.[footnoteRef:2]  In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the petitioners, recovery or relief is possible.[footnoteRef:3]  Any doubt must be resolved in favor of the non‑moving party by refusing to sustain the preliminary objections.[footnoteRef:4]  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections.[footnoteRef:5]  Only those facts specifically admitted may be considered against the non-moving party.[footnoteRef:6]  A preliminary objection which seeks dismissal of a pleading will only be granted where relief is clearly warranted and free from doubt.[footnoteRef:7] [2:  	Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  
]  [3:  	Dept. of Auditor General v. SERS, 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa.Cmwlth. 1996).
]  [4:  	Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002). 
]  [5:   	County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985); Pennsylvania State Lodge, Fraternal Order of Police v. Dept. of Conservation and Natural Resources, 909 A.2d 413 (Pa.Cmwlth. 2006), aff’d per curium, 924 A.2d 1203 (Pa. 2007).
]  [6:  	Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa.Cmwlth. 1997).
]  [7:   	Interstate Traveller Services, Inc. v. Pa. Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Application of K&F Medical Transport, LLC, Docket No. A-2008-2020353 (Final Order July 8, 2008).
	] 


Respondent has correctly recited the law regarding the Commission’s authority to award damages.  As a creature of legislation, the Commission possesses only the authority that the General Assembly has specifically granted to it in the Public Utility Code.  That is, the Commission has only the powers expressly conferred or necessarily implied by its enabling statute.[footnoteRef:8]  Although it has general jurisdiction over the rates and services of public utilities operating in Pennsylvania, the Public Utility Code simply does not grant the Commission the authority to award damages in this case.[footnoteRef:9]    [8:  	Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977); Allegheny County Port Authority v. Pa. P.U.C., 237 A.2d 602 (Pa. 1967).  See also Department of Environmental Resources v. Butler County Mushroom Farm, 454 A.2d 1, 4 (Pa. 1982), and Pequea Township v. Department of Environmental Protection, 716 A.2d 678, 686 (Pa.Cmwlth. 1998).
]  [9:  	Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977); Poorbaugh v. Pa. Pub. Util. Comm’n, 666 A.2d 744 (Pa. Cmwlth. 1995).  See also Pettko v. Pennsylvania American Water Company, 39 A.3d 473 (Pa. Cmwlth. 2012).
] 


Therefore, the claims in the Complaint requesting monetary damages must be struck from the Complaint due to lack of Commission jurisdiction.

THEREFORE, 

IT IS ORDERED:

		1.	That the Preliminary Objection of Duquesne Light Company seeking dismissal of Complainant’s claims for monetary damages is granted.

		2. 	That the claims for monetary damages are struck from the Complaint filed by Rosemarie Mahone against Duquesne Light Company at Docket Number C-2023-3042258.
	
		3.	That the matter at Docket Number C-2023-3042258 be transferred to the Mediation Unit of the Commission’s Office of Administrative Law Judge.	
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