FCKERT

ATTORNEYS AT LAW

October 19, 2023

Via Electronic Filing
Rosemary Chiavetta, Secretary
PA Public Utility Commission
400 North Street, 2™ Floor
Harrisburg, PA 17120

Eckert Seamans Cherin & Mellott, LLC TEL: 717 237 6000
213 Market Street FAX: 717237 6019
8™ Floor

Harrisburg, PA 17101

Karen O. Moury, Esq.
717.237.6036
kmoury@eckertseamans.com

Re:  PA Public Utility Commission, et al., v. Philadelphia Gas Works
2023 PGW Base Rate Case Filing — Docket No. R-2023-3037933

Dear Secretary Chiavetta:

Enclosed for electronic filing please find Philadelphia Gas Works’ (“PGW”’) Answer to
Philadelphia Industrial and Commercial Users Group’s (“PICGUG”) Motion to Strike with
regard to the above-referenced matter. Copies to be served in accordance with the attached

Certificate of Service.

Sincerely

Kawrenw O. Mowry
Karen O. Moury

KMO/lww
Enclosure

cc: Hon. Eranda Vero w/enc.

Hon. Arlene Ashton w/enc.

Cert. of Service w/enc.
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CERTIFICATE OF SERVICE

I hereby certify that this day I served a copy of PGW’s Answer to PICGUG’s Motion to

Strike, upon the persons listed below in the manner indicated in accordance with the

requirements of 52 Pa. Code Section 1.54.

Via Email

Allison C. Kaster, Esq.

Bureau of Investigation & Enforcement
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17120

akaster(@pa.gov

Sharon E. Webb, Esq.

Office of Small Business Advocate
Forum Place, 1% Floor

555 Walnut Street

Harrisburg, PA 17101
swebb@pa.gov

Harrison Breitman, Esq.

David T. Evrard, Esq.

Darryl Lawrence, Esq.

Office of Consumer Advocate
555 Walnut Street

5th Floor, Forum Place
Harrisburg, PA 17101-1923
OCAPGW2023BRC@paoca.org

Charis Mincavage, Esq.

Adeolu A. Bakare, Esq.
McNees Wallace & Nurick LLC
100 Pine Street

P.O.Box 1166

Harrisburg, PA 17108-1166
cmincavage@meceneeslaw.com
abakare@mcneeslaw.com

Robert D. Knecht

Industrial Economics Incorporated
5 Plymouth Road

Lexington, MA 02421
rdk@indecon.com
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Dennis A. Whitaker, Esq.
Kevin J. McKeon, Esq.

Todd S. Stewart, Esq.

Hawke McKeon & Sniscak LLP
100 N 10th Street

Harrisburg, PA 17101
dawhitaker@hmslegal.com
kimckeon@hmslegal.com
tsstewart@hmslegal.com

Glenn A. Watkins
President/Senior Economist
Jenny Dolen

Technical Associates, Inc.
6377 Mattawan Trail
Mechanicsville, Va. 23116
watkinsg(@tai-econ.com
jenny.dolen@tai-econ.com

John W. Sweet, Esq.

Elizabeth R. Marx, Esq.

Ria M. Pereira, Esq.

Lauren N. Berman, Esq.
Pennsylvania Utility Law Project
118 Locust Street

Harrisburg, PA 17101
pulp@pautilitylawproject.org

Robert W. Ballenger, Esq.

Joline R. Price, Esq.

Daniela E. Rakhlina-Powsner, Esq.
Community Legal Services, Inc.
1424 Chestnut Street

Philadelphia, PA 19102
rballenger@clsphila.org
jprice(@clsphila.org

drakhlinapowsner@clsphila.org
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Devin McDougall, Esq.

Rebecca Barker

Clean Energy Program

Earthjustice

1617 John F. Kennedy Blvd., Suite 2020
Philadelphia, PA 19103
dmcdougall@earthjustice.org
rbarker@earthjustice.org

Hon. Rick Krajewski

109B East Wing

P.O. Box 202188
Harrisburg, PA 17120
repkrajewski@pahouse.net

Via First Class Mail
James Williford

2730 W. Allegheny Ave.
Philadelphia, PA 19132

Date: October 19, 2023
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Pennsylvania Public Utility Commission
Docket No. R-2023-3037933
V.

Philadelphia Gas Works

ANSWER OF PHILADELPHIA GAS WORKS
TO MOTION TO STRIKE OF THE
PHILADELPHIA INDUSTRIAL AND COMMERCIAL USERS GROUP

Pursuant to Section 5.103(c) of the regulations of the Pennsylvania Public Utility
Commission (“Commission” or “PUC”), 52 Pa. Code § 5.103(c), Philadelphia Gas Works
(“PGW” or “Company”) hereby files this Answer to the Motion to Strike (“Motion”) of the
Philadelphia Industrial and Commercial Gas Users Group (“PICGUG”) filed on September 29,

2023. By this Answer, PGW opposes PICGUG’s Motion on the basis of the following.

I. INTRODUCTION

In performing a Class Cost of Service Study (“CCOSS”) for this base rate case, PGW’s
expert witness relied on the “Average and Extra Demand Method” (or “Average/Excess” or
“A&E”) for the allocation of distribution mains costs, which the Commission has recently found
is reasonable for use by a natural gas utility because it aligns with cost causation principles.
With respect to Rate IT classes, PGW’s witness allocated delivery costs in the CCOSS to
interruptible customers in the same manner as she allocated delivery costs to customers that

receive firm service. The reason for this allocation method is simple and straight forward: Rate
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IT customers have only been interrupted once (in 2004) in almost 20 years and cannot be truly
considered as interruptible for purposes of allocating distribution mains costs.

The Recommended Decision (“RD”’) of Administrative Law Judge (“ALJ”) Eranda Vero
and ALJ Arlene D. Ashton, which was served on September 5, 2023, recommended approval of
PGW’s cost allocation method. In addition, the RD expressly rejected PICGUG’s proposed
approach of setting Rate IT’s extra demand to zero,! which was inconsistent with PGW’s
original proposal? and which PGW had opposed in testimony and briefs.?

In filing Exceptions to the RD, PICGUG argued in Exception No. 2 that adoption of the
RD would result in discrimination against Rate IT customers in violation of Section 1304 of the
Public Utility Code (“Code”).* Directly responding to this argument, PGW’s Reply Exception
(“RE”) No. 4 contended that its original proposal for allocating the costs of distribution mains to
interruptible customers is reasonable since these customers have not been interrupted since 2004.
As such, this approach does not violate Code Section 1304. PGW further explained that if costs
are not allocated in the manner proposed by the Company, and as approved by the RD,
interruptible customers will avoid any cost responsibility for maintaining the gas distribution
system that has served and will continue to serve them every day.’

The legal arguments set forth in PGW’s Reply Exceptions, which PICGUG seeks to
strike, regarding the inapplicability of Code Section 1304 to cost allocation methods are
consistent with the primary position advanced by the Company from the outset of the proceeding

and should be considered by the Commission in adjudicating this matter. Even if the

I RD at 69.

2 PGW St. No. 5 at 5-6

3 PGW St. No. 5-R at 13; PGW Main Brief (“MB”) at 36-39; PGW Reply Brief (“RB”) at 28-31.
466 Pa. C.S. § 1304.

3> PGW RE at 5-6.
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Commission would find that PGW should have made these specific legal arguments in opposing
PICGUG’s proposal during the briefing phase, the clear language of Code Section 1304 is that
the prohibition on unreasonable discrimination applies only to rates that are charged by a public
utility. As PICGUG’s challenge is to the underlying cost allocation method, it was not properly
made pursuant to Code Section 1304 and should be rejected. Regardless of when or if parties
present certain arguments, the Commission may not issue an order that is inconsistent with the
Public Utility Code. Moreover, to the extent that the Commission concludes that Code Section
1304 is applicable to a utility’s cost allocation method, PICGUG has failed to show any
“unreasonable” disadvantage resulting to the Rate IT customers from being treated the same for
cost allocation purposes as firm customers are treated since they effectively receive the same gas
distribution service.

Notwithstanding a dispute as to the applicability of Code Section 1304 in this context, the
bottom line is that PGW has presented a solid rationale in support of its proposed allocation
approach — IT customers should not be able to avoid any cost responsibility for maintaining the
gas distribution system upon which they rely. Therefore, PGW respectfully requests that the
Commission adopt the RD’s recommendation regarding the allocation of distribution mains costs

to Rate IT customers.

I1. PROCEDURAL BACKGROUND

PGW incorporates herein the procedural background set forth in its Main Brief.®
III. ARGUMENT

PICGUG seeks to strike PGW’s legal argument included in its Reply Exceptions

regarding the inapplicability of the anti-discrimination language in Code Section 1304 to a

S PGW MB at 1-5. See also RD at 2-6.
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utility’s underlying cost allocation methods.” Specifically, PICGUG asks that the Commission
strike one sentence and one clause on page 6 of PGW’s Reply Exceptions on a cost allocation
issue where PGW’s position has been clear and consistent from the outset - interruptible
customers should be treated like firm customers for purposes of the allocation of distribution
mains costs since they are effectively firm customers. To be clear, PICGUG is not claiming that
the argument in PGW’s Reply Exceptions is inconsistent with the factual, policy and legal
positions taken by the Company throughout the proceeding regarding the allocation of
distribution mains costs to Rate IT customers. Stated differently, it is without question that
PICGUG has been on notice since the outset of this base rate case that PGW views the IT
customers as effectively receiving firm service, which justifies the allocation of distribution
mains costs to these classes through application of the A&E method. Contrary to a situation in
which a party claims to have been sandbagged by a new position being advanced for the first
time in reply exceptions, PICGUG is complaining only that a particular legal angle that PGW
relied upon in its Reply Exceptions — in directly responding to PICGUG’s Exception No. 2 — had
not been previously asserted. In support of this argument, PICGUG refers to Section 5.501 of
the Commission’s regulations® and the Commission’s decision in Pa. P.U.C. v. Mechanicsburg
Water Company.’

Neither Section 5.501 of the Commission’s regulations nor Mechanicsburg Water
support the striking of PGW’s legal argument regarding the inapplicability of Code Section 1304
to the cost allocation method proposed by the Company. Section 5.501 of the Commission’s

regulations require the party with the burden of proof to completely address, to the extent

" Motion at 5-7.

852 Pa. Code § 5.501.

% Pa. P.U.C. v. Mechanicsburg Water Company, 1993 Pa. PUC LEXIS 112 (Pa. P.U.C. July 22, 1993)
(“Mechanicsburg Water™).

4
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possible, in its main or initial brief, “every issue raised by the relief sought and the evidence
adduced at hearing.”!® In its Main Brief, PGW fully addressed its cost allocation proposal as
reflected in its testimony, as well as the issues raised by PICGUG’s testimony that was admitted
into the evidentiary record.!! PGW’s argument contained specific references to the record in
support of its original proposal, including the testimony of the Company’s cost-of-service
witness that Rate IT customers have not been interrupted since 2004 and “should be treated as
firm customers who are supplied natural gas during peak periods and should be allocated costs
accordingly.”!'? Additionally, PGW specifically responded to the testimony presented on behalf
of PICGUG which recommended that the IT classes’ excess demand be set to zero since they are
technically interruptible. In opposing that recommendation, PGW relied on the testimony of its
expert witness who explained that since PGW provides gas during the period of Interruptible
classes’ peak day demand, the cost allocation should reflect that service.'> Therefore, PGW fully
complied with the requirements of Section 5.501(a) by setting forth its position in its Main Brief
regarding the allocation of costs to interruptible customers with specific references to record
evidence.

As to Mechanicsburg Water, PICGUG’s reliance on the Commission’s decision is
misplaced. In Mechanicsburg Water, the Office of Consumer Advocate (“OCA”) contended that
the utility did not criticize OCA’s growth rate methodologies in the context of common equity in
the rate of return analysis during the briefing stage and raised their criticisms for the first time in
its exceptions. The Commission agreed with OCA and did not consider those arguments raised

by the utility. By contrast, in this proceeding, PGW directly responded to PICGUG’s criticisms

1052 Pa. Code § 5.501(a).

1 PGW MB at 35-40.

12 PGW MB at 38; PGW St. No. 5-R at 4; PGW St. No. 5 at 5-6.
13 PGW MB at 39; PGW St. No. 5-R at 13.
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of its cost allocation approach in Rebuttal Testimony and, as noted above, carried those
arguments over to both its Main Brief'* and Reply Brief. '

Neither Section 5.501 nor Mechanicsburg Water Company precludes a party from
advancing specific legal angles in their exceptions that may not have been expressly stated in
prior pleadings. This is particularly true when the party is directly responding in reply exceptions
to an argument raised in exceptions contending that adoption of the RD’s recommendation will
violate a statutory provision. Of note, Code Section 1304 was the sole focus of PICGUG
Exception No. 2, while PICGUG’s Main Brief only referenced Code Section 1304 in passing
without devoting a particular section of its argument to this issue.'® In placing a stand-alone
argument in front of the Commission through Exception No. 2 that adoption of the RD’s
recommendation to approve PGW’s method for allocating the costs of distribution mains to
interruptible customers would violate the anti-discrimination provisions of Code Section 1304,
PICGUG opened the door for the filing of a reply by PGW.!7

In directly responding to PICGUG’s Exception No. 2, PGW made the following points: '8

e While Code Section 1304 precludes a public utility — as to rates — from subjecting any

person to “unreasonable prejudice or disadvantage,” PICGUG is not challenging
proposed rates but rather the underlying cost allocation approach;

¢ PICGUG did not establish that PGW’s cost allocation method was “unreasonable”

since the Company’s rationale for allocating mains costs to Rate IT classes is that
they are not actually interrupted;

4 In Ackie et al v. Philadelphia Gas Works, Docket No. C-2019-3013933 (Order entered September 15, 2022,
adopting Initial Decision dated September 2, 2021, as modified and clarified, the Commission denied PGW’s
Motion to Strike certain portions of the complainant’s reply brief, finding that the issues raised therein were made
apparent during the proceeding. (Initial Decision at 10).

5 PGW RB at 29-31.

16 PICGUG MB at 14. In reply briefs, parties are not required to address every nuance of each issue raised by other
parties’ main briefs, particularly in view of the wide array of topics that are covered in a base rate case and page
limitations are imposed.

17 PICGUG Exceptions at 8-11. While reply exceptions also have page limitations, PGW sought to respond to each
exception raised by the parties.

18 PGW Reply Exception No. 4 at 6.
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¢ PICGUG did not point to evidence of any costs incurred by IT customers to preserve
their interruptibility; and

e IT customers have long enjoyed (and will continue to enjoy under proposed rates) the
advantage of much lower distribution rates than are paid by PGW’s firm service
customers.

All of these arguments are consistent with the primary position taken by PGW throughout
this proceeding that a fair and reasonable way to allocate distribution mains costs is to treat Rate
IT classes as receiving the firm service that, in reality, they receive. It is worth noting that in
responding to PICGUG’s arguments, PGW’s Reply Brief distinguished between the cost
allocation and revenue allocation phases of ratemaking, noting that the Commonwealth Court’s
decision in Lloyd v. Pa. P.U.C.," is not applicable to cost allocation methods, but rather
addresses adherence to those methods during the revenue allocation phase.?’ PGW’s argument
in its Reply Exceptions regarding the inapplicability of Code Section 1304 to cost allocation
methods was similar in that it contended that PICGUG is improperly seeking to rely on
principles that are applicable to rates to evaluate PGW’s cost allocation approach.

Regardless of when or even if a party raises a particular legal argument in advancing or
defending a position, the Commission has an independent obligation to ensure that its orders
comply with the Public Utility Code. For example, the Commission analyzes settlements to
determine whether the terms are in the public interest.>! An important factor in determining
whether a result is in the public interest is whether it complies with the applicable law.?

As consistently maintained by PGW, it is advantageous (as opposed to “discriminatory’)

for Rate IT customers to receive the lower distribution rates they enjoy as a result of their

Y Lloyd v. Pa. P.U.C.,"? 904 A.2d 1010, 1020 (Pa. Commw. Ct. 2006).

20PGW RB at 31.

2l Pa. P.U.C. v. PPL Utilities Corporation, Docket No. M-2009-2058182 (Order entered November 23, 2009).
22 Dauphin County Indus. Dev. Auth. v. Pa. P.U.C., 123 A3d 1124, 1133 (Pa. Cmwlth. 2015).

7

114213427.1



interruptible status. Of note, the record in this case shows that even if costs of mains are
allocated to the IT classes based on their average usage, as opposed to their peak usage, that
approach would make no difference in the revenue allocation phase.>*> As PGW has set forth
ample justification for the application of its proposed cost allocation method to Rate IT
customers, and PICGUG has not demonstrated that this approach would unreasonably
discriminate against these customers — or subject them to an unreasonable disadvantage — PGW’s

proposal should be approved for the reasons set forth from the outset of this proceeding.

IV. CONCLUSION

For the foregoing reasons, Philadelphia Gas Works respectfully requests that the
Commission deny the Motion to Strike filed by the Philadelphia Industrial and Commercial Gas
Users Group on September 29, 2023.

Respectfully submitted,

/s/ Kawrerw Q. Mowry

Grace Christlieb, Esq. Daniel Clearfield, Esq.

Attorney I1.D. 200760 Attorney I.D. 26183

Philadelphia Gas Works Karen O. Moury, Esq.

800 W. Montgomery Ave. Attorney 1.D. 36879

Philadelphia, PA 19122 Sarah C. Stoner, Esq.

215.684.6164 Attorney 1.D. 313793
graciela.christlieb@pgworks.com Eckert Seamans Cherin & Mellott, LLC

213 Market Street, 8th Floor
Harrisburg, PA 17101
717.237.6000
dclearfield@eckertseamans.com
kmoury@eckertseamans.com
sstoner(@eckertseamans.com

Dated: October 19, 2023 Counsel for
Philadelphia Gas Works

2 PGW MB at 38-39.
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