BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Karen Kroh 	:
	:
v. 	:		C-2023-3042241
	:
PPL Electric Utilities Corporation	:				



ORDER GRANTING 
RESPONDENT’S PRELIMINARY OBJECTIONS

HISTORY OF THE PROCEEDING

On August 1, 2023, Karen Kroh (“Complainant”) filed a Formal Complaint (“Complaint”) with the Pennsylvania Public Utility Commission (“Commission”) against PPL Electric Utilities Corporation (“Respondent”).  Complainant alleged that Respondent denied her access to solar power by refusing approval for the use of Tesla Inc. (“Tesla”) inverters.  In her request for relief, Complainant stated the following:

“I request that PPL remedy its unreasonable denial of Tesla Solor by provide me with an 80% credit to my monthly PPL bill until which time Tesla Solor is approved by PPL and my Tesla Solor System is connected to its power grid and fully operational.”

The Complaint was served on Respondent on August 15, 2023.

On September 5, 2023, Respondent filed an Answer to the Complaint.  Respondent denied that it had denied Complainant access to solar power.  Respondent admitted that Tesla inverters are not currently on Respondent’s approved inverter list and therefore cannot be used in Respondent’s service territory.  Respondent further explained it must first verify that a solar inverter is compatible with Respondent’s Distributed Energy Resource Management Devices before placing the inverter on its approved inverter list, and that Tesla did not submit the 
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necessary documentation to Respondent for verification of its inverters.  Respondent requested that the Complaint be dismissed in its entirety and with prejudice.

Also on September 5, 2023, Respondent filed Preliminary Objections.  Respondent argued that Complainant’s request for relief is a request for monetary damages.  Respondent argued that the Commission does not have authority to award monetary damages.  Therefore, Respondent argued that Complainant’s request constitutes impertinent matter within the meaning of 52 Pa. Code § 5.101(a)(2) and should be stricken from the Complaint.

The Preliminary Objections were properly endorsed with a Notice to Plead, which informed Complainant that she had ten (10) days to file an Answer to the Preliminary Objections.  Complainant did not file an Answer.

On October 12, 2023, the Commission served a Hearing Notice to the parties, scheduling this matter for an evidentiary hearing on December 15, 2023, at 10:00 a.m., and assigning the matter to me as presiding officer.

For the reasons discussed below, Respondent’s Preliminary Objections will be granted.

DISCUSSION

The Commission’s Rule of Practice and Procedure permits parties to file preliminary objections.  The grounds for preliminary objections are set forth as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.
(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)	Standing of a party to participate in the proceeding.

52 Pa. Code § 5.101(a).

The Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-000935435 (July 18, 1994).  When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P.J.S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees' Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).  All of the non-moving party's averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees' Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997).

In order for Complainant to prevail ultimately, there must be a statute, regulation or order which the Commission is authorized to enforce.  The Complaint must set forth anything done or omitted to be done by the Respondent in violation of any law which the Commission has jurisdiction to administer.  66 Pa.C.S. § 701; 52 Pa. Code § 5.21(a).  

In her Complaint, Complainant argued that Respondent denied her access to solar power by refusing approval for the use of Tesla inverters and for relief requested that Respondent issue her an 80% credit to her monthly bills until the time Tesla inverters are approved by Respondent.[footnoteRef:1]  This request is a request for monetary damages.  The Preliminary Objections seek to dismiss this portion of Complainant’s Complaint arguing that the Commission does not have the authority to award monetary damages and as such the request is impertinent matter within the meaning of 52 Pa. Code § 5.101(a)(2).  The law supports Respondent’s position. [1:  	Regarding Complainant’s request to be issued an 80% credit to her monthly bills, Complainant claimed in her Complaint that use of solar power will reduce her electric usage by more than 80%.] 


As a creature of legislation, the Commission possesses only the authority the State Legislature has specifically granted to it in the Public Utility Code (Code), 66 Pa.C.S. § 101 et seq. Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Allegheny County Port Authority v. Pa. Pub. Util. Comm'n, 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Super. 35, 390 A.2d 233 (1978); Pa. Dept. of Highways v. Pa. Pub. Util. Comm'n, 198 Pa. Super. 87, 182 A.2d 267 (1962); City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa. Cmwlth. 1978).

It is well-established under Pennsylvania law that the enforcement powers of the Commission do not include the power to award money damages.  Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1978). The Commission cannot award the reimbursement sought by the Complainant here. See Morrow v. Bell Telephone Co. of Pa., 330 Pa. Super. 276, 479 A.2d 548 (1984); West Penn Power Co. v. Pa. Pub. Util. Comm'n, 104 Pa. Cmwlth. 21, 521 A.2d 75 (1987); Ostrov v. I.F.T., Inc., 402 Pa. Super. 87, 586 A.2d 409 (1991).  A request for monetary damages must be pursued before a Magisterial District Justice or a Court of Common Pleas.  See Poorbaugh v. Pa. Pub. Util. Comm'n, 666 A.2d 744 (Pa. Cmwlth. 1995).

Accordingly, as Respondent is correct in that the Commission does not have the authority to award money damages, Respondent’s Preliminarily Objections will be granted.  The portion of Complainant’s Complaint requesting monetary damages will be dismissed.  The remainder of the Complaint will proceed towards the scheduled evidentiary hearing.   As noted, in order for Complainant to prevail, she must prove, by a preponderance of the evidence standard, that Respondent violated a law that the Commission has jurisdiction to administer.  A finding of a violation of a Commission Order, regulation, or statute, by Respondent may result in the imposition of a civil penalty on Respondent, consistent with 66 Pa.C.S. § 3301 or other provisions of the Public Utility Code.

ORDER


		THEREFORE,

		IT IS ORDERED:

1.	That the Preliminary Objections filed by PPL Electric Utilities Corporation in the matter of Karen Kroh v. PPL Electric Utilities Corporation, at Docket No. C-2023-3042241, are sustained.

2.	That the portion of the Complaint filed in the matter of Karen Kroh v. PPL Electric Utilities Corporation, at Docket No. C-2023-3042241, requesting monetary damages is dismissed.


Date:	October 24, 2023							/s/			
								Alphonso Arnold III
								Administrative Law Judge
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