[bookmark: _Hlk514231865]BEFORE THE
	PENNSYLVANIA PUBLIC UTILITY COMMISSION



Application of Pennsylvania-American Water 		:	A-2021-3024058
Company under Sections 1102(a) and 1329 of the 	:
Pennsylvania Public Utility Code, 66 Pa C.S. 		:
§§ 1102(a) and 1329 for approval of (1) the transfer, :
by sale, of substantially all of the Borough of 		:
Brentwood’s assets, properties and rights related to 	:
its wastewater collection and conveyance system to 	:
Pennsylvania-American Water Company, and (2) 	:
the rights of Pennsylvania-American Water 		:
Company to begin to offer or furnish wastewater 	:
service to the public in the Borough of Brentwood, 	:
Allegheny County, Pennsylvania		:



PREHEARING ORDER No. 2
Deny the Motion of 
Pennsylvania-American Water 
Company to Overrule Objections 
and 
Compel Answers to Interrogatories (Set I)
	
		On March 31, 2023, Pennsylvania-American Water Company (PAWC) filed with the Pennsylvania Public Utility Commission (Commission) its Application, pursuant to Sections 1102 and 1329 of the Public Utility Code, for approval to acquire substantially all of the assets, properties and rights related to the wastewater collection system owned by the Borough of Brentwood (Brentwood) as follows: (1) the transfer, by sale, of substantially all of Brentwood’s assets, properties and rights related to its wastewater collection and conveyance system to PAWC, and (2) the rights of PAWC to begin to offer or furnish wastewater service to the public in Brentwood (the Application).  On May 31, 2023, PAWC filed an Amendment to the Application, and seeks approval of, inter alia, the Asset Purchase Agreement and First Amendment to the Asset Purchase Agreement By and Between Brentwood, as Seller, and PAWC, as Buyer, dated as of December 22, 2020, and as amended on March 2, 2023 (collectively the Purchase Agreement or APA).  

		On October 17, 2023, the presiding officer conducted a prehearing conference in this matter at which counsel for PAWC, the Borough of Brentwood (Brentwood), the Commission’s Bureau of Investigation and Enforcement (BIE), the Office of Consumer Advocate (OCA), the Office of Small Business Advocate (OSBA), and the Allegheny County Sanitation Authority (ALCOSAN) participated.  Thereafter, on October 18, 2023, the presiding officer issued the First Prehearing Order which set forth procedural matters addressed at the prehearing conference, including discovery and objections to interrogatories.  Since that date, the parties have engaged in discovery.

On October 17, 2023, PAWC served its “Interrogatories and Requests for Production of Documents Propounded by Pennsylvania-American Water Company on the Office of Consumer Advocate – Set I” (PAWC Interrogatories Set I) which consisted of thirteen (13) requests including subparts.  On October 20, 2023, OCA served its Objections to Interrogatories and Requests for Production of Documents, Set I, Questions 1(c), 3, 4 7 and 8 (the Objections) upon PAWC.  On October 23, 2023, PAWC filed the Motion to Overrule Objections and Compel Answers to Interrogatories (PAWC Motion to Compel).  On October 25, 2023, OCA filed its Answer to PAWC Motion to Compel.

This Interim Order will speak to the continuing objections of OCA to the identified interrogatories Nos. 1(c), 3, 4, 7 and 8, and to PAWC’s request to compel OCA to answer the identified interrogatories.

DISCUSSION

		Section 5.321(c) of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa.Code § 5.321(c), specifically provides that “a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action.”  Discovery is permitted regardless of whether the information sought “relates to the claim or defense of the party seeking discovery or to the claim or defense of another party or participant.”  Id.  Information may be discoverable, even if it would be inadmissible at a hearing.  “It is not grounds for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.”  Id.  Consistently, the Commission has allowed participants wide latitude in discovery matters.[footnoteRef:1] [1:  	Pa. Pub. Util. Comm’n v. Peoples Natural Gas Co., 62 Pa. PUC 56 (August 26, 1986); and Pa. Pub. Util. Comm’n v. Equitable Gas Co., 61 Pa. PUC 468 (May 16, 1986).
] 


		However, there are limitations on discovery.  Pursuant to 52 Pa. Code § 5.361(a), discovery is not permitted when discovery: is sought in bad faith; causes unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, a person or party; relates to privileged matter; or requires a party to make an unreasonable investigation.

Discovery cannot access privileged documents.  Privilege protects information such as attorney client privilege, attorney work product privilege, and deliberative process privilege. The Commission recognized the deliberative process privilege in its holding in Andrezeski, et al. v. Pennsylvania Electric Company, 71 Pa. PUC 56 (1989) (Andrezeski), in which the Commission denied requested access to a Commission Staff report and the materials used in the preparation of the Staff report because those documents were privileged, noting a confidential internal staff report was protected by the deliberative process privilege it was improper to allow a probe of the Commission’s mental process as embodied in the staff report.  Andrezeski, 71 Pa. PUC at 4-5. The Commission further noted agency decision making is seriously undermined if agencies are forced to operate in a “fishbowl” environment.[footnoteRef:2] [2:  	Id. at 5 (citing Commonwealth of Pennsylvania v. Pa. Pub. Util. Comm’n, 17 Pa. Commonwealth Ct. 351, 331 A.2d 598 (1975)); see also Petition of John M. Didonata, Attorney, for Disclosure of Pennsylvania Public Utility Commission Records Relative to Gas Explosion at 1842 Shallcross Avenue, Borough of Folcroft, Delaware County, 73 Pa. PUC 547 (1990) (noting that a Commission staff report is protected by the deliberative process privilege “i.e.., documents prepared by staff to advise the Commission. Here, the Commission staff’s investigative report falls squarely within the deliberative process privilege . . .”).] 


		The attorney work product privilege and attorney-client privilege has been recognized by the Commission in Pa. Pub. Util. Comm’n, et al, v. Pennsylvania American Water Co., 2011 Pa. PUC Lexis 1523* 26-28 (Opinion on Motion to Compel July 21, 2011) (finding that PAWC objection to interrogatory seeking invoices for non-rate case legal expense was legitimate and the information sought was covered by privilege, which in its objection PAWC claimed was both attorney work product and attorney client privilege.)

Identified Interrogatory No. 1(c)

Interrogatory No. 1(c), in verbatim, asks:  
[bookmark: _Hlk518077179]1.	In its rate case at Docket Nos. R-2023-3039920 et al., the Pittsburgh Water and Sewer Authority indicated that it bills customers for treatment service by the Allegheny County Sanitary Authority (“ALCOSAN”) through a contractual billing arrangement with ALCOSAN.  PWSA St. No. 2 p. 18.
	
	a.	Did OCA object to this contractual billing arrangement in that proceeding?

	b.	If so, please provide copies of all pertinent OCA testimony.

	c.	If not, please explain why OCA objects to PAWC’s contractual billing arrangement to collect ALCOSAN’s treatment charges in this proceeding.

PAWC contends OCA may challenge a contractual billing arrangement by which PAWC will collect the treatment charge of ALCOSAN from PAWC’s Brentwood customers, after PAWC closes on the acquisition.  PAWC asserts OCA was a party in the PWSA rate case identified in Interrogatory 1, and that proceeding involved a similar arrangement with ALCOSAN:  pursuant to a contract with a third party, a regulated utility proposed to collect amounts charged by that third party to the utility’s customers.  PAWC argues if OCA opposed PWSA’s contractual billing arrangement, the Commission should require OCA to produce copies of the testimony objecting to it.  However, if OCA does not oppose PWSA’s proposed contractual billing arrangement, PAWC wants OCA to explain why it did not oppose that contractual provision because it is possible an OCA witness testified as to why that contractual billing arrangement was not objectionable and/or why that contractual provision was not objectionable.  PAWC asserts this type of document would be a public document and not be privileged, but PAWC could use such documentation to impeach an OCA witness in this proceeding.  As such, PAWC contends the answer to Interrogatory 1(c) could be reasonably calculated to lead to discoverable admissible evidence.

OCA contends Question 1(c), does not seek the production of past OCA testimony or pleadings, but argues PAWC seeks to obtain internal deliberations made within OCA by and between its attorneys and the Consumer Advocate regarding its position on PAWC’s proposed contractual billing arrangement. OCA avers its internal deliberations are protected by attorney-client privilege and not discoverable.  OCA notes the Consumer Advocate position was established pursuant to Section 309-1, et seq. of title 71, Administrative Code of 1929. 71 P.S. §§ 309-1 to 309-7, and through its establishment, the Consumer Advocate was statutorily vested with the duty to represent the interests of consumers before the Commission.  The Consumer Advocate is empowered to initiate proceedings “if in his judgment such may be necessary …” 71 P.S. §§309-4(a), and authorizes the Consumer Advocate to exercise his discretion in proceedings before the Commission, 71 P.S. §§ 309-4(b).  OCA contends PAWC Set I No. 1(c) clearly seeks privileged information as to why OCA would choose its preferred litigation position in this case, and as such, the information requested is privileged.

Disposition

		Interrogatory 1(c) attempts to obtain access to privileged information which OCA might have from conversations and materials used in the preparation of other proceedings as well as this proceeding.  IF, as PAWC intimates, OCA plans to object to the billing arrangement with ALCOSAN in this proceeding, then OCA should have the opportunity to make that argument in due course.  PAWC does not have a right to force OCA to “show its hand” before OCA wants to do so in this proceeding.  PAWC does not have the right to insist it must know what factors an opponent considered when making a legal determination to pursue, or not pursue, a legal theory in a proceeding, especially since the opponent in question does not have the burden of proof herein.  PAWC is the party charged with bearing the burden of proof.  It is PAWC which must show that PAWC’s deliberations resulted in filing an application that should be approved.  The legal meanderings and discussions of the other parties back in their offices are not relevant and do not answer the ultimate question in this proceeding which is: whether PAWC provides sufficient evidence in support of its application for approval of the acquisition of the Brentwood wastewater system and whether PAWC should be granted a Certificate of Public Convenience to provide wastewater service to the affected customers in Brentwood.  	  

Accordingly, OCA will not be compelled to answer Interrogatory No. 1(c), to the extent the interrogatory remains unanswered.  

Identified Interrogatory Nos. 3 and 4

		Interrogatory No. 3, in verbatim asks:  

3.	Please provide the caption and docket number for every application, rate proceeding or Section 507 proceeding in the last five years in which the OCA has participated in which a water and/or wastewater utility has proposed a contractual billing arrangement to collect amounts due to a third party.

		Interrogatory No. 4, in verbatim asks:  

4.	For every case listed in response to Interrogatory 3, please indicate whether the OCA opposed the proposed contractual billing arrangement. 

PAWC argues the Commission should reject OCA’s objections because OCA claims the term “contractual billing arrangement” is vague.  PAWC asserts it gave OCA a specific example of a “contractual billing arrangement” and cited to PAWC’s arrangement - to collect treatment charges due to ALCOSAN - as a second example of a “contractual billing arrangement.”  Further, PAWC insists it orally explained the meaning of the phrase to OCA’s counsel when OCA orally objected to the interrogatory.  Further, PAWC insists that requesting information over a five-year period is a regular time period used in proceedings before the Commission in OCA’s interrogatories.  Lastly, PAWC argues the objection should be rejected because OCA may challenge the contractual billing arrangement and, while PAWC is aware of one other example of a similar arrangement, PAWC contends it is appropriate and reasonable for it to request and obtain information from OCA about any other examples of similar arrangements of which OCA might be aware.
OCA contends  PAWC seeks to force OCA to waste limited time and resources – during an expedited case – and scour five years’ worth of litigation in order to find every application proceeding, every rate proceeding and every Section 507 proceeding in the last five years (back to 2018) in which OCA participated and in which a water and/or wastewater utility proposed a contractual billing arrangement to collect amounts due to a third party, and then indicate for each case listed if OCA opposed the billing arrangement.  

Disposition

		The scope of these requests from PAWC is astounding in size, the amount of time required to answer them and the audaciousness of PAWC to insist OCA must do the legwork for PAWC.  The information requested could be accomplished through a search of the Commission’s records and/or legal search engines by PAWC’s staff.  Further, PAWC is disingenuous to characterize OCA as asking for the same breadth of material in its scope and time frames in OCA’s Interrogatories on PAWC.  OCA asked for mathematical projections – projections which a water/wastewater utility would likely have before it files an application seeking approval of an acquisition under Section 1329. In contrast, PAWC asks OCA for historical documents which exist in any legal search engine or within the Commission’s publicly available database.

Accordingly, OCA will not be compelled to answer Interrogatory No. 3, to the extent the interrogatory remains unanswered.  Further, OCA will not be compelled to answer Interrogatory No. 4, to the extent the interrogatory remains unanswered.

Identified Interrogatory Nos. 7 and 8
	
		Interrogatory No. 7, in verbatim asks:  

7.	Please identify and produce any communications between OCA and any anti-privatization group, including but not limited to Neighbors Opposing Privatization Efforts (“NOPE”) and Food & Water Watch, regarding PAWC’s proposed acquisition of the Brentwood System.  This request includes communications with leaders and other members of such groups.

		Interrogatory No. 8, in verbatim asks:  

8.	Please identify and produce any communications between OCA and any anti-privatization group, including but not limited to Neighbors Opposing Privatization Efforts (“NOPE”) and Food & Water Watch, regarding any other proposed Section 1329 acquisition during the last five years.  This request includes communications with leaders and other members of such groups.

PAWC argues OCA’s objection that “anti-privatization group” is not defined is without merit and should be self-evident.  Further, PAWC contends its request is not overly broad because it only requests any communication between OCA and anti-privatization groups regarding the acquisition of the Brentwood system by PAWC and any other Section 1329 proposed acquisition during the last five years.  PAWC asserts it needs this information in order to prepare for cross-examination of witnesses at the public input hearings and evidentiary hearings.  PAWC argues it cannot adequately prepare for these hearings without the information because PAWC believes presiding officers give considerable weight to the testimony introduced at public input hearings.

OCA contends these interrogatories would require OCA to investigate current and former OCA personnel  (including attorneys, support staff and call center personnel) to try to determine if any one of those individuals communicated with a member or leader of any “anti-privatization” group concerning PAWC’s acquisition of Brentwood within the previous two years (when PAWC first filed and indicated its intention to pursue a Section 1329 proceeding in Brentwood) and about any such communication regarding any other proposed Section 1329 proceeding in the last five years filed by any water or wastewater utility.  OCA argues the request creates an unreasonable burden and unreasonable annoyance on OCA, which burden is magnified given the shortened litigation timeline used in Section 1329 proceedings.  OCA further contends the information PAWC seeks will not lead to admissible evidence nor is it calculated to lead to admissible evidence, given the vagueness and breadth of the information sought.  Lastly, OCA accuses PAWC of requesting the Commission force OCA to embark on a fishing expedition which will not advance any claim or defense that PAWC might make in this proceeding.

Disposition

		  It appears from statements made by PAWC at the prehearing conference, and by a plain reading of these interrogatories, that PAWC plans to aver or hopes to aver inappropriate coordination between OCA and potential witnesses in this proceeding, or in any other Section 1329 proceeding which PAWC has filed or anticipates it might file with the Commission.  When questioned by the presiding officer at the prehearing conference, PAWC denied implying collusion but continued to assert there existed a level of coordination between witnesses at prior public input hearings.  

		PAWC’s concerns – reflected at the prehearing conference as well as in its Interrogatories – run counter to the stated purpose of public input hearings.  Public input hearings are opportunities for members of the affected public (typically customers of the affected or impacted utilities) to tell the Commission what they think about a proposed rate change or application.  Traditionally, the testimony received at public input hearings come from individuals who appear in person and do not include individuals who “sign up” to testify before the date and time of the public input hearing.  Further, presiding officers commonly instruct the public who wish to testify that they may indicate at the start of their testimony if they agree with the testimony provided by another witness and/or if they wish to align themselves with previous statements made by other witnesses.  Further, it is not uncommon for neighbors, family members and friends to get together and read from a document with a prepared statement.  IF PAWC is trying to find any “coordination” between witnesses in a public input hearing, PAWC’s request is contrary to how the Commission conducts public input hearings and the instructions provided to the public when testifying at a public input hearing.

		Further it should be noted that public input hearings are the only hearings in this type of proceeding wherein PAWC might be surprised by a witness and wish to have foreknowledge that someone will appear a that the public input.  However, historically, public input hearings were conducted in person at which no one – not the presiding officer, the advocates, the utility company, intervenors or any other party – would have prior knowledge of the individuals who intend to come to the public input.  In addition, evidentiary hearings do not involve “surprise” witnesses – all witnesses at the evidentiary hearing have submitted a written statement long before the evidentiary hearing is conducted.  So, PAWC’s contentions herein are without merit, and will not reasonably lead to evidence which would be relevant or material to this proceeding.

Accordingly, OCA will not be compelled to answer Interrogatory Nos. 7 and 8, to the extent the interrogatory remains unanswered.  

THEREFORE, 

IT IS ORDERED:

1.	That the Motion to Overrule Objections and Compel Answers to Interrogatories, dated October 23, 2023, propounded by Pennsylvania-American Water Company – Set I, Nos. 1(c), 3, 4, 7 and 8, is denied.  


Date:  October 27, 2023				____________________________________
							Katrina L. Dunderdale
						       	Administrative Law Judge
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