
BEFORE THE 

PENNSYLVANIA PUBLIC UTILITY COMMISSION 

Pennsylvania Public Utility Commission,  : 

Bureau of Investigation and Enforcement  : 

: 

v.       : M-2023-3019782 

: 

Mifflin Energy Corp.    : 

_____________________________________________________________ 

COMMENTS 

OF THE 

PENNSYLVANIA INDEPENDENT OIL & GAS ASSOCIATION 

_____________________________________________________________ 

In accordance with the Commission’s Order in this matter entered September 21, 

2023, and published in the Pennsylvania Bulletin October 7, 2023, 53 Pa.B. 6346, the 

Pennsylvania Independent Oil & Gas Association (PIOGA)1 submits these comments 

concerning the Joint Petition for Approval of Settlement (Settlement) with respect to an 

informal investigation conducted by the Commission’s Bureau of Investigation and 

Enforcement (I&E) regarding the April 9, 2020 natural gas Incident at 134 Water Dam 

Road. 

PIOGA respectfully requests that the Commission reject the Settlement because the 

facts and the law clearly show that the Incident involved facilities and pipelines that are not 

subject to the Pipeline and Hazardous Materials Safety Administration’s (PHMSA) 

jurisdiction under the Federal pipeline safety laws2 and, accordingly, the Commission’s 

 
1 PIOGA is a trade association representing oil and natural gas interests throughout Pennsylvania. 

PIOGA has over 330 members, including oil and natural gas producers, Commission-licensed 

natural gas suppliers and marketers, drilling contractors and service companies, as well as various 

professional firms, individuals and royalty owners. PIOGA members are involved in producing 

natural gas from conventional and unconventional formations. PIOGA is submitting these 

comments primarily on behalf of its conventional producer members, including Mifflin Energy 

Corp. and Mifflin Energy Resources, and their landowner/lessor partners and royalty owner 

members. 

2 “Federal pipeline safety laws.”  The provisions of 49 U.S.C. Ch. 601 (relating to safety), the 

Hazardous Liquid Pipeline Safety Act of 1979 (Public Law 96-129, 93 Stat. 989), the Pipeline 
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jurisdiction under Act 127 of 2012.3 A desire to hold someone responsible for the Incident – 

other than the farm tap consumer who moved the pressure regulator and meter on the 

portion of his consumer-owned piping that leaked – does not provide the Commission with 

a legitimate basis for prosecuting a nonjurisdictional producer of natural gas. Nor does a 

PHMSA staff letter interpretation obtained by I&E during the course of an ongoing 

investigation without prior notice to the affected party, Mifflin Energy, provide a legitimate 

basis. 

Accordingly, PIOGA respectfully requests that the Commission provide clear 

direction to I&E staff, producers and the public concerning the statutory limitation of its 

jurisdiction and authority under Act 127 concerning production operations  and consumer-

owned piping by rejecting the proposed Settlement and vacating the prosecution. 

The facilities and pipelines involved in the Incident are 

nonjurisdictional to PHMSA and the Commission. 

PIOGA wholeheartedly agrees with Chairman DeFrank’s observation in his 

Statement that “[a] better understanding of this issue of who is responsible for any remedial 

measures is necessary before determining whether the proposed settlement is in the public 

interest and should be approved.” These comments attempt to provide that better 

understanding to demonstrate the trouble with the Chairman’s directive that the 

Commission “must ensure that we are doing everything possible to prevent such incidents 

from ever occurring, regardless of who is the current owner of specific facilities.” 

While PIOGA agrees with the Commission’s desire to do everything possible to 

prevent such incidents, the Commission’s efforts – as well as PHMSA’s – are constrained 

 
Safety Improvement Act of 2002 (Public Law 107-355, 116 Stat. 2985) and the regulations 

promulgated under the acts. Act 217, Section 102 (Definitions). 

3 “The provisions of this act shall apply only to pipelines, pipeline operators or pipeline facilities 

regulated under Federal pipeline safety laws.” Act 127, Section 103 (Applicability); “The safety 

standards and regulations for pipeline operators shall be those issued under the Federal pipeline 

safety laws as implemented in 49 CFR Subtitle B Ch. I Subch. D (relating to pipeline safety).” Act 

127, Section 302 (Adoption of Federal pipeline safety laws). 
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by the Federal pipeline safety laws. This constraint depends upon the function of the 

specific facilities involved – which determines whether the person responsible for 

maintenance and remedial measures concerning the specific facilities involved is an 

“operator” as defined under the Federal pipeline safety laws. If the function of the specific 

facilities involved is not within the scope of the Federal pipeline safety laws, then the 

owner/operator of the facilities is not an “operator”. Even I&E does not dispute that a 

consumer receiving natural gas through consumer-owned piping is not an “operator”. 

Simply put, under the Federal pipeline safety laws, PHMSA and the Commission 

have no jurisdiction and authority over production operations and consumer-owned piping 

– the only facilities involved in this matter, notwithstanding the legal argument statements 

presented as “facts” in the Settlement and PHMSA’s staff interpretation letters and 

Proposed Frequently Asked Questions (FAQs), as explained below. The consumer’s 

movement of the consumer’s pressure regulator and Mifflin Energy’s meter from its 

location on the consumer-owned piping immediately adjacent to the production line farm 

tap to a location closer to the consumer’s house – as authorized by the Shoup lease4 – 

cannot, as a matter of fact and law, cause Mifflin Energy to “unwittingly” become an 

”operator” responsible for compliance with all the requirements of Act 127.5 This is 

because neither the producer nor the consumer are, or were at any time, involved in the 

 
4 Attachment 1, p.4. 

5 Joint Petition for Approval of Settlement, ¶37. 
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“transportation of gas”6 which is an absolute jurisdictional predicate for regulation under the 

Federal pipeline safety laws7 and Act 127.8 

The “transportation of gas” does not include production operations,9 and the 

consumer’s movement of the consumer’s pressure regulator and Mifflin Energy’s meter to a 

different location on the consumer’s piping does not transform10 the function of the 

consumer’s piping to distribution piping11 – which does not include production piping or 

consumer-owned piping. 

There can be no dispute that this matter involves only consumer-owned piping 

directly connected to a production pipeline, notwithstanding I&E’s (and the Settlement’s) 

use of the defined term “service line” to describe the consumer-owned piping directly 

connected to the production line farm tap. The Commission’s September 21, 2023 Opinion 

 
6 “Operator means a person who engages in the transportation of gas.”; “Transportation of gas 

means the gathering, transmission, or distribution of gas by pipeline or the storage of gas, in or 

affecting interstate or foreign commerce.” 49 CFR § 192.3 (Definitions). 

7 See 49 U.S.C. § 60101(21)(A); 49 C.F.R. §§ 192.8 and 192.9. See also PHMSA Letter of 

Interpretation to Mr. Edward M. Steele, Public Utilities Comm’n of Ohio, PI-92-010 (Mar. 12, 1992) 

(“Part 192 does not apply to production facilities”); PHMSA Letter of Interpretation to Mr. Lance 

Fellhoalter, Engineering Technician, OXY USA, Inc. PI-93-060 (Oct. 8, 1993) (“The regulations in 

Parts 40, 191, 192, and 199 apply to pipeline facilities used in the transportation of gas beginning at 

the end of the production process.”). 

8 “‘Transportation of gas.’  The gathering, transmission or distribution of gas by pipeline or the 

storage of gas.” Act 217, Section 102 (Definitions). 

9 API RP 80 – unlike PHMSA’s Proposed FAQs and letter interpretations – is a regulation (49 CFR 

§ 192.8(a)), and defines production operations: 

"Production Operation" means piping and equipment used for production and preparation for 

transportation or delivery of hydrocarbon gas and/or liquids and includes the following processes: 

( a) extraction and recovery, lifting, stabilization, treatment' separation, production processing, 

storage, and measurement of hydrocarbon gas and/or liquids; and 

(b) associated production compression, gas lift, gas injection, or fuel gas supply. 

https://law.resource.org/pub/us/cfr/ibr/002/api.80.2000.pdf, at p.6 

10 See Joint Petition for Approval of Settlement, ¶s 18, 24, 26, 27, 32 and 37. 

11 “Distribution line mans a pipeline other than a gathering or transmission line.” 49 C.F.R. § 192.2 

(Definitions). 

https://law.resource.org/pub/us/cfr/ibr/002/api.80.2000.pdf
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and Order (pp.3-4) correctly describes that the two homes in this matter received natural gas 

through consumer-owned piping directly connected to a Mifflin Energy 2-inch production 

line by a T tap with “two shut-off valves, one on each side of the tap. One side of the tap 

serves 134 Water Dam Road and the other side has a consumer-owned pipe running to 169 

Water Dam Road.”  (Emphasis added). There is no basis for disputing that the other side of 

the tap also had “a consumer-owned pipe running to” 134 Water Dam Road, which I&E 

does not contest despite its repeated use of the defined term “service line” to describe this 

piping. 

Words matter, especially a defined term that determines the ultimate legal issue 

presented in this matter. The Settlement petition, as well as I&E’s Statement in Support of 

Approval of the Settlement, are replete with references to “service line” that are presented 

as a “fact” found by I&E’s investigation – including the portion of Paragraph 16 that is the 

basis for the Commission’s correct description quoted in the paragraph immediately above: 

At the tap, there is a “T” and two shut-off valves, one on each side of the 

tap. On one side of the tap, there is a service line serving 134 Water Dam 

Road. On the other side of the tap, there is a consumer-owned pipe running 

to 169 Water Dam Road. The consumer-owned piping to 169 Water Dam 

Road originates on the property of 134 Water Dam Road, crosses a public 

township road, and terminates on the property of 169 Water Dam Road. 

(Emphasis added). 

The other references in the Settlement petition using the defined term “service line” to 

describe the consumer-owned piping directly connected to the production line farm tap are 

in the following Paragraphs: 

15.  It is not known if the owners of the home built at 134 Water Dam Road 

were aware they were constructing their home close to the service line that 

conveyed gas from Mifflin Energy’s production facilities to the property at 

169 Water Dam Road. 

17.  The meter and regulator for the service line to 134 Water Dam Road 

are immediately adjacent to the tap, and approximately 1,000 feet away 

from the former residential structure at 134 Water Dam Road. The 

consumer-owned service line to the former residential structure at 134 

Water Dam Road is plastic. 
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18.  The meter and regulator for the consumer-owned service line to 169 

Water Dam Road were also immediately adjacent to the tap prior to March 

2020. 

19.  Prior to the consumer-owner relocating its pressure regulator and the 

Mifflin Energy meter, Mifflin Energy did not require a pressure test of the 

service line serving 169 Water Dam Road. . . . The gas leak occurred on the 

1-inch bare steel service line to 169 Water Dam Road between the Mifflin 

Energy tap and the relocated meter serving 169 Water Dam Road. 

21.  The suspected cause of the Incident was a leak on the service line 

connected to piping that Mifflin Energy considers to be a production line 

where gas was supplied from a Company well. The service line delivered 

natural gas to the home at 169 Water Dam Road. 

24.  The I&E Safety Division’s investigation found that the relocation of 

the meter to 169 Water Dam Road affected the treatment of the service line 

to 169 Water Dam Road, rendering it to be a jurisdictional “service line” 

that is subject to pipeline safety regulation. 

32.  It is I&E’s position that moving the meter to a location away from the 

tap and adjacent to the residence at 169 Water Dam Road transformed the 

service line into a jurisdictional “service line” . . . 

The “better understanding of this issue of who is responsible for any remedial 

measures” identified by Chairman DeFrank as necessary “before determining whether the 

proposed settlement is in the public interest and should be approved” is hampered, not 

promoted, by the I&E’s use of the defined term “service line” as a “fact” when that is the 

ultimate legal issue in this case. Legal argument  provide the substantial evidence necessary 

to support an adjudication in this matter. The apparent attempt to disguise “service line” as a 

generic term rather than a defined term by the use of the adjective “jurisdictional” in 

Paragraphs 24 and 32 does not cure the legal problem asserted here, or the hampering of the 

“better understanding” identified by Chairman DeFrank. All of the references to “service 

line” set forth above must be changed to “consumer-owned piping” to be factually correct 

and provide the better understanding identified by Chairman DeFrank. 
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PHMSA’s position that farm taps “generally” are distribution lines is 

not stated in the Federal pipeline safety laws and is contrary to the 

exclusion of production operations and consumer-owned piping from the 

scope of the Federal pipeline safety laws. 

Paragraph 24 of the Settlement petition states: 

The I&E Safety Division’s investigation found that the relocation of the 

meter to 169 Water Dam Road affected the treatment of the service line to 

169 Water Dam Road, rendering it to be a jurisdictional “service line” that 

is subject to pipeline safety regulation. Federal pipeline safety regulations 

define a “service line” as: 

a distribution line that transports gas from a common source 

of supply to an individual customer, to two adjacent or 

adjoining residential or small commercial customers, or to 

multiple residential or small commercial customers served 

through a meter header or manifold. A [distribution] service 

line ends at the outlet of the customer meter or at the 

connection to a customer's piping, whichever is further 

downstream, or at the connection to customer piping if there 

is no meter. 

49 CFR § 192.3. 

As shown above, neither production lines nor consumer-owned piping supplying natural gas 

to farm tap consumers pursuant to lease agreements or right-of-way agreements  are 

involved in the jurisdictional predicate act, i.e., the “transportation of gas”, that is necessary 

to be subject to regulation under the Federal pipeline safety laws and Act 127. Accordingly, 

neither producers supplying the gas nor consumers using the gas are “operators” under the 

Federal pipeline safety laws and Act 127. So farm taps directly connected to production 

lines that supply gas to the consumers through consumer-owned piping cannot be regulated 

as “distribution lines” under the Federal pipeline safety laws and Act 127 because the first 

part of the regulatory definition (“a distribution line that transports gas”) is not met, which 

means that the following part of the regulatory definition (“A service line ends”) also is not 

met. 

Nonetheless, PHMSA and the Commission take the position that farm taps generally 

are distribution lines. For example, PHMSA’s Proposed FAQs for Farm Taps states: 
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FAQ #4 – How does an operator determine if a farm tap is regulated by PHMSA? 

Answer: Because there are many individual, varied scenarios, PHMSA 

cannot define an explicit regulatory treatment of every farm tap installation. 

Generally, any portion of a farm tap that meets the definition of a service 

line is a gas distribution service line subject to the applicable requirements 

of Part 192. A service line is regulated regardless of whether the common 

source of supply is regulated by PHMSA. A regulated service line may 

originate from an unregulated production or gathering pipeline. As 

described in FAQ #3, the service line begins at the first isolation point and 

ends at the outlet of the meter or the inlet of customer-owned piping, 

whichever is upstream.12 

PHMSA’s Proposed FAQs and answers, as well as PHMSA staff interpretation letters such 

as the one relied upon by I&E in this matter, are not regulations and do not create legally 

enforceable rights or obligations, as stated in the PHMSA staff interpretation letters. The 

standards emphasized in the FAQ answer above, which are repeated in various PHMSA 

staff interpretation letters, are not found in PHMSA’s regulations and, accordingly, cannot 

create legally enforceable standards or obligations. 

However, PHMSA’s answer to FAQ #4 also states: 

Under certain circumstances, a farm tap may not include a distribution 

service line. . . . If customer-owned piping connects directly to the first 

isolation point, it is possible that no portion of the farm tap operated by the 

source pipeline operator is a service line. 

Despite the legal limitations of PHMSA Proposed FAQs and answers, PIOGA submits that 

this portion of the answer is a correct statement of existing Federal pipeline safety law 

applicable in this matter, provided: (i) this language (“to the first isolation point”) is 

excluded and replaced by “to a production line”, for the reasons set forth above; and (ii) this 

language (“it is possible that”) is deleted. 

  

 
12 PHMSA Proposed FAQs for Farm Taps, https://www.phmsa.dot.gov/news/now-available-

phmsa-proposed-faqs-farm-taps, (emphasis added). 

https://www.phmsa.dot.gov/news/now-available-phmsa-proposed-faqs-farm-taps
https://www.phmsa.dot.gov/news/now-available-phmsa-proposed-faqs-farm-taps
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I&E fails to understand the exclusion of production operations from 

the Federal Pipeline safety laws and Act 127. 

PIOGA respectfully suggests that I&E staff’s failure to understand the significance 

of the exclusion of production operations and pipelines from the scope of the Federal 

pipeline safety laws and, accordingly, Act 127, stems from the Commission’s failure to 

address PIOGA’s request in its comments to the Commission’s January 12, 2012 Tentative 

Implementation Order:  

PIOGA further requests that the Commission “confirm” or “expressly 

confirm” various assertions regarding the scope of its jurisdiction under Act 

127.  The requested confirmations are: (a) production pipelines are 

excluded from Act 127; . . .13 

The Commission mentioned PIOGA’s request, but neither confirmed nor denied the 

requested exclusion and, indeed, the word “production” is not found elsewhere in the order. 

The closest the PUC came to addressing the requested confirmation of the exclusion was in 

the section addressing “Tubular Steel Reporting”:  

The Commission notes that only “pipeline operators” are subject to Act 

127.  Therefore, natural gas producers and well operators that do not 

operate pipelines subject to Act 127 have no reporting obligations.  We do 

not believe the General Assembly intended for anyone other than “pipeline 

operators” to have the obligation to report the country of manufacture for 

tubular steel products.  Accordingly, we will limit steel pipe disclosure to 

pipeline operators subject to Act 127.  Accordingly, steel pipe used on the 

well pad and in downhole operations will not be subject to disclosure 

reporting.14 

This incomplete reference to production operations in this limited context did not provide 

clear direction to I&E staff, producers and the public concerning the statutory limitation of 

the Commission’s jurisdiction and authority under Act 127 concerning production 

operations. This in turn explains I&E’s inadequate investigation concerning the consumer’s 

 
13 Final Implementation Order entered February 17, 2012, at 3. 

14 Id., at 6 (emphasis added). 
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action that I&E describes as providing the basis for the Commission’s jurisdiction and 

authority over producer Mifflin Energy in this matter. 

I&E’s investigation of the Incident failed to discover facts concerning 

who performed the work, and how, relocating the farm tap consumer’s 

pressure regulator and Mifflin Energy’s meter on the consumer’s piping. 

I&E asserts that the basis for the Commission’s jurisdiction and authority over 

Mifflin Energy was the consumer-owner’s relocating his pressure regulator and the Mifflin 

Energy meter closer to the production line farm tap consumer’s home.15 Yet there is no 

mention whatsoever of I&E’s investigating who did this relocation work for the consumer 

or how the work was done. In view of I&E’s conclusion that the “suspected” cause of the 

explosion was a leak16 on the portion of the consumer-owned piping involved in the 

relocation,17 the lack of factual information concerning this relocation work is inexplicable, 

and raises many questions, such as: 

Did I&E talk to the homeowner who requested the relocation? 

Was the relocation done by a licensed plumber qualified to do such work? 

Was the work done by a friend or relative of the farm tap consumer? 

Did the consumer perform a “DIY” (do-it-yourself) relocation? 

What type of testing was done, and by whom, to ensure that the consumer-owned 

piping was safe after the relocation? 

Instead of discovering facts concerning this pivotal event, I&E faults the producer 

for (i) not requiring a pressure test of the consumer-owned piping prior to the consumer-

owner’s relocating these facilities and (ii) not having a written record of the relocation 

work18 – even though I&E asserts that the producer became responsible for these actions 

“unwittingly” and only after the relocation work was done. I&E’s description of the 

facilities involved – properly understood –  concedes that prior to this relocation work being 

 
15 Settlement petition at ¶s 19, 21, 24, 32 and 37. 

16 Id., at ¶ 21. 

17 Id., at ¶ 19. 
18 Id. 
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done, the pipeline was consumer-owned piping for which Mifflin Energy had no 

maintenance or testing responsibility per the Shoup lease (see Attachment 1, p.4). 

I&E assertions that (i) Mifflin Energy could be penalized for these, and other alleged 

violations of Act 127 and applicable Federal pipeline safety regulations, up to the amount of 

$2,186,46519 and (ii) the proposed Settlement civil penalty of $100,000 is a “fair and 

equitable civil penalty”20 is simply illogical in view of I&E’s conclusion that Mifflin Energy 

became an “operator” “unwittingly” and I&E’s failure to show that Mifflin Energy had any 

role in performing the relocation work. 

I&E’s inadequate investigation has hampered the Commission’s “better 

understanding of this issue of who is responsible for any remedial measures” in this matter 

sufficiently to contradict any notion that the proposed Settlement is in the public interest 

and should be approved. 

The consumer, not the producer, is responsible for the Incident and any remedial 

measures required in this matter, and the remedy for preventing such incidents is not 

found in the Federal pipeline safety laws and Act 127. 

Based on I&E’s investigation, the consumer who moved the regulator and meter on 

the consumer-owned piping that leaked and caused the explosion is responsible for the 

Incident. The answer to Chairman DeFrank’s question “of who is responsible for any 

remedial measures” in this matter is clear under the Federal pipeline safety laws and Act 

127 – the consumer who moved the regulator and meter – and reveals the harsh reality that 

terrible accidents happen and that neither PHMSA nor the Commission can prevent all such 

incidents from ever occurring again, especially when the accident occurs on pipelines 

nonjurisdictional to PHMSA and the Commission. 

Had I&E investigated who did that relocation work, and how, I&E may have 

determined that the way to try to prevent such incidents from occurring in the future is by 

private causes of action to make certain that relocating such equipment on consumer-owned 

 
19 Id., at ¶ 10-13, 32 and 34. 

20 Id., App. B, at 12. 
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piping is done by licensed plumbers qualified to do such work. This is done by the 

enforcement of local codes regulating the plumbers’ work, and resort to tort (negligence) 

law, contract law and insurance law. The remedy in this matter is simply beyond the 

Commission’s and PHMSA’s jurisdiction and authority. 

Conclusion 

WHEREFORE, for all the foregoing reasons, PIOGA respectfully requests that the 

Commission reject the proposed Settlement and vacate the prosecution. 

Respectfully submitted, 

 
_____________________________ 

Kevin J. Moody, Esquire 

General Counsel 
PIOGA 

212 Locust Street, Suite 300 

Harrisburg, PA 17101-1510 

717-234-8525, ext. 113 

Fax: 717-234-8812 

Dated: November 1, 2023    kevin@pioga.org 

mailto:kevin@pioga.org
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