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POST-HEARING ORDER No. 1

Deny the Motion of 
Pennsylvania-American Water 
Company to Admit ALJ Exhibit 2 
or, in the Alternative, 
Admit ALJ Exhibit 1
													On March 31, 2023, Pennsylvania-American Water Company (PAWC) filed with the Pennsylvania Public Utility Commission (Commission) its Application, pursuant to Sections 1102 and 1329 of the Public Utility Code, for approval to acquire substantially all of the assets, properties and rights related to the wastewater collection system owned by the Borough of Brentwood (Brentwood) as follows: (1) the transfer, by sale, of substantially all of Brentwood’s assets, properties and rights related to its wastewater collection and conveyance system to PAWC, and (2) the rights of PAWC to begin to offer or furnish wastewater service to the public in Brentwood (the Application).  On May 31, 2023, PAWC filed an Amendment to the Application, and seeks approval of, inter alia, the Asset Purchase Agreement and First Amendment to the Asset Purchase Agreement By and Between Brentwood, as Seller, and PAWC, as Buyer, dated as of December 22, 2020, and as amended on March 2, 2023 (collectively the Purchase Agreement or APA).  
		On November 8, 2023, PAWC filed the Joint Stipulation entered into between PAWC, Brentwood and the Allegheny County Sanitary Authority (Alcosan), (collectively, Stipulating Parties).  PAWC served a copy of the filing upon the presiding officer and other parties via electronic mail.  At 9:00 a.m. on Wednesday, November 8, 2023, the presiding officer convened the first day of evidentiary hearings.  During the evidentiary hearing, PAWC asked the presiding officer to mark the Joint Stipulation, which request was granted, and the Joint Stipulation subsequently was marked as ALJ Exhibit 1.  At the evidentiary hearing, PAWC notified the presiding officer and other parties that the Joint Stipulation, as filed, did not contain Schedules as appendices, as referenced within the body of the Joint Stipulation.  Accordingly, ALJ Exhibit 1 was not admitted into the hearing record.  

On the hearing record, the presiding officer advised the Stipulating Parties to correct the defect by filing the amendment before the second day of evidentiary hearings (i.e., Tuesday, November 14, 2023).  The presiding officer noted the other parties needed time in which to review the Joint Stipulation in full and, thus, be able to determine if additional cross-examination was needed, objections would be appropriate or if the parties would consent.  The Stipulating Parties indicated they understood the directions from the presiding officer and would re-file the Joint Stipulation with the schedules referenced in the original filing in sufficient time.  

The Stipulating Parties did not re-file an amended stipulation prior to the start of the second day of evidentiary hearings.  There were six days between the first day and second day of hearings, but only two business days were available during that time frame for state employees, including the statutory advocates.[footnoteRef:1]   [1:  	Friday, November 10, 2023, was the observed date for Veteran’s Day.
] 


		On Tuesday, November 14, 2023, the presiding officer reconvened the evidentiary hearing at 9:00 a.m.  While discussing preliminary matters, PAWC indicated it filed an amended version of the Joint Stipulation (Amended Stipulation) earlier that morning.[footnoteRef:2]  PAWC served the Amended Stipulation via electronic mail on the presiding officer and other parties at 9:28 a.m. on November 14, 2023, after the start of the evidentiary hearing.  BIE, OCA and OSBA objected to the admission of the Amended Stipulation, citing due process concerns.  Brentwood and Alcosan noted their support for the request of PAWC to admit the Amended Stipulation.  The presiding officer marked the Amended Stipulation as ALJ Exhibit 2 and indicated on the hearing record the parties would have an opportunity to comment on or object to the admission of ALJ Exhibit 2, provided any comment or objection was in writing and filed with the Commission by close of business on November 14, 2023. [2:  	The Commission’s time stamp indicated the Amended Stipulation was filed at 9:05 a.m. on November 14, 2023.] 


		Written comments in support were received from PAWC, Brentwood and Alcosan.  A written objection was received from BIE.  

DISCUSSION

		Pursuant to 66 Pa.C.S. § 331(d), the presiding officer shall have the authority to, inter alia, “rule upon offers of proof and receive relevant evidence whenever the ends of justice would be served thereby.”  In addition, the same statute requires the presiding officer to regulate the course of hearings before the Commission.  The presiding officer is required to conduct hearings and all functions of the position in an impartial manner.  66 Pa.C.S. § 331(c) and 52 Pa.Code § 5.483.

		Relevant and material evidence is admissible at a hearing before the Commission except a request to admit proposed evidence will be denied if the probative value of the evidence is outweighed by a danger of unfair prejudice.  52 Pa.Code § 5.401.  A party which desires to move evidence into the hearing record must present the evidence through a sponsoring witness, and after providing the other parties with an opportunity to examine the sponsoring witness.  52 Pa.Code § 5.402.  The presiding officer has all necessary authority to control the receipt of evidence, including making rulings on the admissibility of evidence, and a presiding officer must employ his/her enumerated power to direct and focus the proceeding, consistent with due process requirements.  52 Pa.Code §§ 5.403 and 5.483.

		When an objection to the admissibility of testimony or tangible evidence is made during a hearing, an offer of proof may be requested by the objecting party.  The offer of proof also may be made when a presiding officer sustains an objection to the admission of testimony or tangible evidence.  If the proffered evidence is tangible, it shall be marked for identification and shall constitute the offer of proof.  The presiding officer may request a statement of the basis for admissibility of the evidence.  52 Pa.Code § 5.414(a).

PAWC contends the Amended Stipulation simply memorializes the commitment of the Stipulating Parties to honor their respective obligations under two agreements, referred to as the Z Agreement and the Cooperation Agreement.  PAWC asserts the other parties had sufficient opportunity and plenty of time in which to review and file objections to the amendments because the hearing record would not close until three days after the evidentiary hearing.  In addition, PAWC contends the parties are free to argue in their respective briefs, if they choose to do so, that the presiding officer should not recommend approval of the Amended Stipulation.  PAWC insists the Amended Stipulation made no substantive changes to the Joint Stipulation (i.e., ALJ Exhibit 1) and the due process rights of the other parties are protected fully if the presiding officer admits the Amended Stipulation into the hearing record and recommends approval of the Amended Stipulation.  PAWC provides no statutory, regulatory or case law justification for its position that the Amended Stipulation should be admitted into the hearing record.

Brentwood contends no party can claim prejudice because the Amended Stipulation corrected a mere clerical error when the substantive content of the Joint Stipulation remained unchanged.  Brentwood insists the prior versions of the altered schedules were accessible to all parties since after the date PAWC filed its application (appended as Appendix A-24-a and Exhibit J to the Application).  Brentwood claims BIE’s objection to the admission of ALJ Exhibit 2 is disingenuous and BIE was free to recall for questioning any witness to answer issues pertaining to any version of this stipulation.  Brentwood requests ALJ Exhibit 2 be admitted into the hearing record.

Alcosan contends the only purpose for amending the schedules in the original Joint Stipulation was to ensure the Schedules attached to the Asset Purchase Agreement were amended to be consistent with the Cooperation Agreement, entered into between Brentwood and PAWC.  Alcosan points out PAWC failed to attach copies of the schedules to the Joint Stipulation and, upon review after the November 7, 2023, hearing, the Stipulating Parties discovered PAWC submitted one set of “final” schedules while Brentwood had submitted a different set of “final” schedules.  Alcosan notes the Stipulating Parties worked through the Veteran’s Day holiday to ensure the schedules were correct and accurate.  For that reason, Alcosan asserts it formally makes an offer of proof pursuant to 52 Pa.Code § 5.414, and requests  that ALJ Exhibit 2 be admitted into the hearing record.  

BIE contends the interplay of PAWC’s agreement with Alcosan has been a large issue and must be closely examined by the Commission herein to determine how the agreement will impact rates and the rate base going forward, if the sale is approved by the Commission.  BIE asserts the information within the agreement between PAWC, Brentwood and Alcosan is vital potentially to BIE’s position in this proceeding.  BIE notes Section 1329 proceedings, such as the instant proceeding, operate on a quick six-month timeframe and that six-month timeframe was wrapping up quickly by the dates of the evidentiary hearings.  BIE argues no time remains in which to call witnesses to the stand to answer questions arising from the stipulation, and the due process of BIE, as well as the other statutory advocates OCA and OSBA, will be violated if the document as submitted is admitted into the hearing record.  

BIE points out none of the statutory parties were included in the discussions between the Stipulating Parties and BIE remains unsure what portion of the agreement was negotiated.  BIE asserts the stipulation PAWC seeks to admit into evidence may have altered the testimony BIE would have sought to enter, the discovery it might have sought, the cross-examination it would have considered and its overall litigation strategy if this proffered evidence had been introduced properly at the appropriate time.  BIE argues PAWC violated due process requirements by failing to provide a meaningful or real notice and opportunity to be heard and then to defend – “in an orderly proceeding adapted to the nature of the case.”  BIE further argues it and the other statutory advocates had no recourse on November 14, 2023, except to ask questions related to the proposed documents on cross-examination but only after the time for cross-examination of the appropriate witnesses had passed, and the ability to recall witnesses could not occur given the expected closure of the hearing record on November 17, 2023, and the requirement all Main Briefs must be filed by November 30, 2023.

DISPOSITION

		The Stipulating Parties did not provide the statutory advocates with a knowing and meaningful opportunity to review the proffered documents prior to the presentation at the evidentiary hearings.  In fact, the Stipulating Parties did not provide any opportunity to review the proffered document prior to the evidentiary hearings.  Without that opportunity to review documents prior to the hearings, the statutory advocates were denied the ability to peruse and consider the information included and/or excluded and could not ask their own experts to review the same.  The Stipulating Parties waited until after the proverbial twelfth hour before serving the parties, and the presiding officer, with preferred documents.  The Stipulating Parties engaged in these delays not only one time but two times.  Despite the malpresentation of the Joint Stipulation on November 8, 2023, the presiding officer gave the Stipulating Parties an opportunity to cure the defect but only if the Stipulating Parties fixed the error quickly.  The Stipulating Parties failed to fix the defect at all and, for a second time, proffered a document beyond the twelfth hour – after the start of the evidentiary hearing on November 14, 2023.  

		The argument of the Stipulating Parties that the statutory advocates had time in which to voice objections and request a recall of one or more witnesses is an argument which ignores the harsh time constraint in Section 1329 proceedings and ignores the reality of litigation in general.  The statutory parties, as well as the presiding officer, had no reason to review ALJ Exhibit 1 after being told that it was incorrect and failed to include important information.  In a proceeding with a severely compacted timeframe, the statutory advocates have many demands on their litigation efforts and nothing in the statements provided by PAWC, Brentwood or Alcosan at the evidentiary hearing on November 8, 2023, could be construed as notice that the correcting and amending material would not be forthcoming and would not be received until after the start of the evidentiary hearing on November 14, 2023.

		PAWC, as the applicant herein, carries the burden of proof.  In this proceeding, it is PAWC’s responsibility to show and convince the Commission to approve the sale of the requested assets from Brentwood to PAWC with the specified market value and impact on the rates.  PAWC remained in control of when it filed this application and when the application was ready to enter into the final litigation period, which has the strict six-month timeframe.  In a Section 1329 proceeding, it is incumbent on the applicant to have its entire case and presentation of its case ready before the litigation phase starts because the time is inadequate to allow time for further negotiations of the type seen here with the Stipulating Parties.  

In a Section 1329 proceeding, the Commission, its staff, the presiding officer and all parties must proceed in a decent and orderly manner, with alacrity, in order to meet the enabling statute’s requirements.  If, as alleged, the mistake made on November 8, 2023, was truly “clerical,” then the correction should have been made by close of business on November 9, 2023.  The fact the Amended Stipulation was not filed or provided until after the commencement of the second day of evidentiary hearings evidences a breakdown of the decent and orderly litigation required in this proceeding. 

THEREFORE, 

IT IS ORDERED:

That the oral Motion of Pennsylvania-American Water Company to Admit ALJ Exhibit 2 or in the alternative, to Admit ALJ Exhibit 1, is denied. 


Date:  November 16, 2023					       /s/
							Katrina L. Dunderdale
						       	Administrative Law Judge


4


A-2021-3024058 - APPLICATION OF PENNSYLVANIA-AMERICAN WATER COMPANY PURSUANT TO SECTIONS 1102 AND 1329 OF THE PUBLIC UTILITY CODE FOR APPROVAL OF THE TRANSFER, BY SALE, OF SUBSTANTIALLY ALL OF THE ASSETS, PROPERTIES AND RIGHTS RELATED TO THE WASTEWATER COLLECTION AND CONVEYANCE SYSTEM OWNED BY BOROUGH OF BRENTWOOD AND THE RIGHTS TO BEGIN TO OFFER OR FURNISH WASTEWATER SERVICE TO THE PUBLIC IN THE BOROUGH OF BRENTWOOD, ALLEGHENY COUNTY, PENNSYLVANIA.

Revised: November 13, 2023




ELIZABETH ROSE TRISCARI ESQUIRE
ERIN K FURE ESQUIRE
PENNSYLVANIA-AMERICAN WATER 
852 WESLEY DRIVE
MECHANICSBURG PA 17055
717.550.1574
Elizabeth.Triscari@amwater.com
erin.fure@amwater.com
Accepts eService
(Counsel for Pennsylvania-American
Water Company)


DAVID P ZAMBITO ESQUIRE
JONATHAN NASE ESQUIRE
COZEN O'CONNOR
17 NORTH SECOND ST SUITE 1410
HARRISBURG PA  17101
717.703.5892
dzambito@cozen.com
jnase@cozen.com
Accepts eService
(Counsel for Pennsylvania-American
Water Company)

SHARON E WEBB ESQUIRE
OFFICE OF SMALL BUSINESS ADVOCATE
FORUM PLACE
555 WALNUT STREET 1ST FLOOR
HARRISBURG PA  17101
717.783.2525
swebb@pa.gov





JACOB GUTHRIE ESQUIRE
ARON J BEATTY ESQUIRE
CHRISTINE M HOOVER ESQUIRE
ANDREW J ZERBY ESQUIRE
OFFICE OF CONSUMER ADVOCATE
555 WALNUT STREET 5TH FLOOR
FORUM PLACE
HARRISBURG PA  17101
717.783.5048
jguthrie@paoca.org
abeatty@paoca.org
choover@paoca.org
azerby@paoca.org
Accepts eService

CARRIE B WRIGHT ESQUIRE
PA PUC BIE LEGAL TECHNICAL
SECOND FLOOR WEST
400 NORTH STREET
HARRISBURG PA  17120
717.783.6156
carwright@pa.gov
Accepts eService












THOMAS WYATT ESQUIRE
MATTHEW S. OLESH ESQUIRE
SYDNEY N. MELILLO ESQUIRE 
OBERMAYER REBMANN MAXWELL & HIPPEL, LLP
1500 MARKET STREET, SUITE 3400
PHILADELPHIA, PA 19102
Thomas.Wyatt@obermayer.com
Matthew.Olesh@obermayer.com
Sydney.Melillo@obermayer.com
Accepts eService
(Counsel for the Borough of Brentwood)


SCOTT T. WYLAND ESQUIRE
ELANA D. SCHNALL ESQUIRE
SALZMANN HUGHES, P.C.
1801 MARKET STREET, SUITE 300 
CAMP HILL PA 17011 
717.234.6700
swyland@salzmannhughes.com
eschnall@salzmannhughes.com
Accepts eService
(Representing ALCOSAN)


CHESTER R. BABST, III, ESQUIRE 
ROBERT MAX JUNKER, ESQUIRE
LAURA STONE, ESQUIRE
BABST CALLAND CLEMENTS & ZOMNIR, P.C.
603 STANWIX STREET
TWO GATEWAY CENTER, 6ᵗʰ FL 
PITTSBURGH, PA 15222
412.394.5400
cbabst@babstcalland.com
rjunker@babstcalland.com
lstone@babstcalland.com
(Representing ALCOSAN)

