BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



William Fergusson					:
							:		C-2023-3043108
	v.						:		C-2023-3043109
							:
Aqua Pennsylvania Wastewater Inc.			:



ORDER CONSOLIDATING COMPLAINTS,
GRANTING THE REQUEST FOR CONTINUANCE,
AND SENDING THE CASE TO THE MEDIATION UNIT

On September 18, 2023, William Ferguson (Mr. Gerguson or the Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Aqua Pennsylvania Wastewater Inc. (Aqua or Respondent) alleging irregularities in how Aqua set New Garden Wastewater tariffs in its last rate case.  This Complaint was docketed at Docket No. C-2023-3043108.

Also on September 18, 2023, Mr. Ferguson filed a second Formal Complaint against Aqua averring that Aqua is collecting revenue from New Garden ratepayers for a cost it is not incurring.  This Complaint was docketed at Docket No. C-2023-3043109.

On October 10, 2023, Aqua filed Answers and New Matters to each Complaint.

On October 25, 2023, the Complainant filed Replies to Aqua’s New Matters at both dockets.

On October 27, 2023, the Commission issued a Telephonic Hearing Notice at both dockets, scheduling a telephonic evidentiary hearing for December 12, 2023, at 10:00 a.m., and assigning the matter to me. 

On November 3, 2023, I issued a Prehearing Order.
On November 15, 2023, Aqua filed a Motion seeking the continuance of the scheduled hearing and referral of the two matters to the Mediation Unit (Motion).  In its Motion, Aqua indicates that Complainant is aware of its requests and does not object to them.

The Motion is ready for ruling.

1) Consolidation of the two Complaints

The Commission regulation pertaining to consolidation appears at 52 Pa. Code §5.81, and states, in relevant part:

§5.81. Consolidation.
(a) The Commission or presiding officer, with or without motion, may order proceedings involving a common question of law or fact to be consolidated.  The Commission or presiding officer may make orders concerning the conduct of the proceeding as may avoid unnecessary costs or delay.

The question of consolidation is clearly left to the sound discretion of the Commission or presiding officer.

Cases have been consolidated for adjudication; Re Middletown Taxi Company, 50 Pa. PUC 263 (1976), for hearing; City of York v. York Telephone and Telegraph Co., 43 Pa. PUC 240 (1967), for briefing; Clepper Farms, Inc. v. Grantham Water Co., 41 Pa. PUC 749 (1965), and have been refused consolidation for any purpose; Dopp v. Williamsburg Borough Dept. of Water and Sewer, 59 Pa. PUC 25 (1984).

In considering the consolidation of cases, the first criteria (set forth in the Commission’s regulations) is that the proceedings must involve “a common question of law or fact.”  An examination of Commission precedent in such cases as Applications of Philadelphia Electric Co., 43 Pa. PUC 781 (1968), Pa. Public Utility Comm’n v. Bell Telephone Co. of Pennsylvania, 46 Pa. PUC 568 (1973), and Pa. Public Utility Comm’n v. Butler Twp. Water Co., 52 Pa. PUC 442 (1978), as well as those cited above, establishes that considerations in addition to the presence of common questions of law or fact must also be evaluated in ruling on a consolidation.  These other considerations are:
1.	Will the presence of additional issues cloud a determination of the common issues?
2.	Will consolidation result in reduced costs of litigation and decision-making for the parties and the Commission?
3.	Do issues in one proceeding go to the heart of an issue in the other proceeding?
4.	Will consolidation unduly protract the hearing, or produce a disorderly and unwieldy record?
5.	Will different statutory and legal issues be involved?
6.	Does the party with the burden of proof differ in the proceedings?
7.	Will consolidation unduly delay the resolution of one of the proceedings?
8.	Will supporting data in both proceedings be repetitive?

No single consideration, nor group of these considerations, is dispositive of a consolidation, any more so than the presence of a common question of law or fact.  Rather, the evaluation of all of them and a balancing of those favoring and disfavoring consolidation is required.

In these cases, on balance, consolidation would be advantageous to the proceedings and in the public interest.

Each of the above-captioned Complaints involves the same Complainant, William Ferguson, and the same Respondent, Aqua Pennsylvania Wastewater Inc.  They also involve similar questions of law and fact in the form of challenges to Aqua’s existing rates.  In both Complaints, Mr. Ferguson requests that the Commission investigate certain aspects of Aqua’s existing rates.  Consolidation of the above-captioned Complaints will avoid unnecessary costs and delays to the parties and to the Commission.  The witnesses and the evidence on these common issues will be the same so that no confusion will be caused by consolidation.  Consolidation will not make the record disorderly or unwieldy.  

For all of the stated reasons, a consolidation of these cases is warranted and in the public interest.  

2) Aqua’s Request for a Continuance of the Scheduled Hearing

In its Motion, Aqua requests that the December 12, 2023, evidentiary hearing be continued to accommodate settlement discussions between Aqua and the Complainant.  Aqua states that, on November 9, 2023, its counsel contacted the Complainant regarding the request for a continuance.  Aqua indicates that the Complainant agrees with the continuance request. 

It is Commission policy to encourage settlements.  See 52 Pa. Code § 5.231(a).  This is first request for a continuance of the scheduled hearing submitted by the Respondent.  In view of the foregoing, Aqua’s request will be granted and the December 12, 2023 evidentiary hearing will be continued.

3) [bookmark: _Hlk151471057]Aqua’s Request for Referral to the Commission’s Mediation Unit

In its Motion, Aqua also requests that the above-captioned consolidated complaint proceedings be referred to the Commission’s Mediation Unit for a formal mediation session. On November 9, 2023, Aqua contacted the Complainant regarding this proposal. The Complainant agreed that continuing the hearing and requesting that the complaints be referred to mediation was appropriate and is supportive of each request.


Section 69.392 of the Commission’s regulations states that: 
(b) Requesting mediation. 
(1) Parties may request mediation, prior to the commencement of a proceeding, by sending a letter request to the Mediation Coordinator of OALJ, and a copy of the request to the Secretary of the Commission. 
(2) Parties may request mediation in their pleadings. 
(3) Parties may request mediation during the course of a proceeding. 
(c) Consent to use mediation process. The OALJ may notify the parties in a proceeding that mediation may be appropriate and ask whether the parties consent to use the mediation process.

(d) Party with the burden of proof. 
(1) Except as otherwise directed by the Commission, there can be no mediation unless the party with the burden of proof consents to mediate.

52 Pa. Code § 69.392.

Upon careful consideration of the pleadings, I find that mediation is the appropriate vehicle for facilitating settlement discussions between Aqua and the Complainant.  Consequently, I shall grant Aqua’s Motion and refer the consolidated Complaints to the Commission’s Mediation Unit.



THEREFORE, 

IT IS ORDERED: 

1. [bookmark: _Hlk151471182]That the Complaints filed by William Ferguson against Aqua Pennsylvania Wastewater Inc. at Docket Nos. C-2023-3043108 and C-2023-3043109 are consolidated.

2. Aqua Pennsylvania Wastewater Inc.’s request for referral of the complaint proceedings Docket Nos. C-2023-3043108 and C-2023-3043109 to the Commission’s Mediation Unit is granted. 

3. Aqua Pennsylvania Wastewater Inc.’s request for a continuance of the evidentiary hearing scheduled on December 12, 2023, is granted.

Date:  November 21, 2023				/s/		
								Eranda Vero
								Administrative Law Judge
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