BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Victor Ruffin						:
:
v.						:		C-2023-3042219
:
Philadelphia Gas Works				:



[bookmark: _Hlk54619669]INTERIM ORDER 
GRANTING PRELIMINARY OBJECTION IN PART

On July 26, 2023, Victor Ruffin (Complainant) filed a Formal Complaint, using the Commission’s Formal Complaint form, against Philadelphia Gas Works (Respondent, or Company), alleging the Respondent failed to fully reimburse him for damages that he sustained at his property after a lightning strike caused an electric surge at his property.  The Complainant requested to be reimbursed for the cost of additional items that were damaged by the electric surge.  The Complainant also indicates that it took PECO a year to respond to his requests to be reimbursed for items that were damaged at his property.    

		On September 6, 2023[footnoteRef:1], the Company filed an Answer and New Matter to the Formal Complaint, as well as a Preliminary Objection pursuant to 52 Pa.Code § 5.101.  In its Answer, the Company denies it improperly denied Complainant’s claim for additional reimbursement.  Additionally, the Company avers the Commission lacks the authority to award monetary damages. [1:  	The Secretary’s Bureau served a copy of the Formal Complaint on the Respondent on August 15, 2023. 
 ] 


		In its Preliminary Objection[footnoteRef:2], the Company argues the Formal Complaint is barred by res judicata.  Specifically, the Company contends that the issues raised by the Formal Complaint have previously been adjudicated by another Administrative Law Judge and the decision has become final.   [2:  	The Company also filed a Motion for Judgment on the Pleadings on October 5, 2023, which contained the same pleadings as the Preliminary Objection.  The Complainant did not file any response to the Motion.  ] 


		The Preliminary Objection contained a Notice to Plead directing the Complainant to file a response within ten days of service.  The Complainant did not file any response to the New Matter or the Preliminary Objection.

		On November 8, 2023, the Commission issued a Motion Judge Assignment Notice and the matter was assigned to me.

		This matter is now ripe for a ruling on the Preliminary Objections.
		
DISCUSSION

The Commission’s Rules of Administrative Practice and Procedure provide for the filing of preliminary objections.  Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994).  The Commission’s regulation at 52 Pa.Code § 5.101(a) limit preliminary objections to the following grounds:

(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)	Insufficient specificity of a pleading.

(4)	Legal insufficiency of a pleading.

(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.
(7)	Standing of a party to participate in the proceeding.

For purposes of disposing of the preliminary objections, the Commission must accept as true all well-pleaded material facts of the nonmoving party, as well as every reasonable inference deducible from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa.Cmwlth. 1988).  The moving party may not rely on its own factual assertions.  Id.  

The Commission must view the Complaint in the light most favorable to Complainant and should dismiss the Complaint only if it appears that Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994); see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  
 
The Company argues the Commission must strike the Complainant’s allegations related to the charges from January 24, 2007 to June 4, 2014 due to unauthorized usage because the matter has been previously adjudicated by the Commission.

		It is well settled that a party is precluded from re-litigating a prior final order of the Commission.  66 Pa.C.S. § 316 expressly establishes the finality of Commission action and states in relevant part: 

Whenever the Commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.

The Commission’s findings of fact in prior complaints “are conclusive on the parties.” Warren v. Equitable Gas Co., Docket No. C-2014-2426795 (Order entered September 15, 2014).  Further, the legal doctrines of both res judicata and collateral estoppel apply to preclude collateral attack of final orders rendered in proceedings brought before the Commission.  O’Toole v. Bell Telephone Company of Pennsylvania, Inc., 77 Pa. PUC 98 (1992).  The doctrine of res judicata reflects the refusal of the law to tolerate a multiplicity of litigation.  It holds that “an existing final judgment rendered upon the merits, without fraud or collusion, by a court of competent jurisdiction, is conclusive of causes of action and of facts or issues thereby litigated, as to the parties and their privies, in all other actions in the same or any other judicial tribunal of concurrent jurisdiction.”  46 Am.Jur.2d, Judgments § 394 at 558–559.  “‘The original cause is “barred” by a judgment for the defendant and “merged” in one for the plaintiff. [The doctrine] forbid[s] relitigation of matters actually decided, on the ground that there is no assurance the second decision will be more correct than the first.  Moreover, a party is commonly forbidden to raise issues that could have been litigated in the first suit but were not, because of the desirability of settling the entire controversy in a single proceeding.’” In re Estate of R.L.L., 487 Pa. 223, 228 n. 7, 409 A.2d 321, 323 n. 7 (1979), quoting Cramton, Currie and Kay, Cases on Conflicts of Laws 2d Ed. ABC, p. 655 (1975).  For the doctrine to apply, four conditions must be met: (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality or capacity legal status of the parties suing or sued. See Day v. Volkswagonwerk, 464 A.2d 1313 (Pa. Super. 1983). 

In the instant case, all four necessary conditions are met: (1) the issue raised is a bill for the unauthorized usage a the Service Address, (2) PGW holding the Complainant responsible for the outstanding balance for unauthorized usage at the Service Address, (3) the parties are PGW and Victor Ruffin, and (4) PGW is still the entity to which the balance is owed and Victor Ruffin is still the individual being held responsible for the balance. Like Section 316 of the Code, the doctrine of res judicata is designed to promote certainty, finality and judicial economy. Albert Buoncristiano v. Philadelphia Gas Works, Docket No. C-2015-2466853 (Order entered April 29, 2016).  They reflect the refusal of the law to tolerate the re-litigation of a matter decided by a court or agency of competent jurisdiction to curtail the waste of resources of both the agency and the parties by re-litigating issues that already have been adjudicated.  Canon v. Verizon Pennsylvania Inc., Docket No. C-2013-2353818 (Order entered March 6, 2014).

		In this proceeding, Complainant explicitly requests the Commission order the Company to lower the balance that is due related to unauthorized usage.  However, the Commission filed its Opinion and Order in the matter of Victor Ruffin v Philadelphia Gas Works at Docket No. F-2018-2646481 on December 6, 2018 which found that the Complainant was responsible for the unauthorized charges from January 24, 2007 to June 4, 2014 and directed PGW to issue a final bill related to these charges.  The Company issued the final bill on December 10, 2018.  At this point the matter has been ligated and this issue cannot be relitigated and this portion of the Complaint is dismissed.  

However, the Public Utility Code at 66 Pa.C.S. § 1501 requires public utilities to provide reasonable and adequate, not perfect service.  The statute at 66 Pa.C.S. § 1501, provides, in relevant part:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.  

Interpreting this provision in West Penn Power Co. v. Pa. Pub. Util. Comm’n, 478 A.2d 947 (Pa. Cmwlth. 1984), the Commonwealth Court stated:

We hold that in order for the PUC to sustain a complaint brought under this section, the utility must be in violation of its duty under this section.  Without such a violation by the utility, the PUC does not have the authority, when acting on a customer’s complaint, to require any action by the utility.  (footnote omitted).  

478 A.2d at 949.

The statutory definition of “service” is to be broadly construed.[footnoteRef:3]  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm’n, 654 A.2d 72 (Pa. Cmwlth. 1995).   [3:  	“Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . . .  66 Pa.C.S. § 102.  
] 


It is unclear as to why the Complainant filed a new Formal Complaint at this time.  It is unclear from the Complaint form as to whether the Complainant has put in a new application for service at the Service Address or if another issue arose.   

The Commission has expressed the concern that, in general, complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.  On this vein, it would be inappropriate to grant the Company’s request that the Complaint be fully dismissed.

On the other hand, the Respondent must have an opportunity to understand and respond in a meaningful way to a formal complaint.  The Commission’s rules of procedure permit the Commission to direct a more specific pleading.[footnoteRef:4]  Therefore, the Complainant is directed to file an amendment to his Complaint which includes new or additional allegation (such as whether the Complainant has made a new application for service, etc.) and states with specificity what he would like the Commission to do to resolve his dispute.  In the event that the Complainant fails to comply with this order, the Respondent may file an appropriate motion to seek dismissal of the Complaint. [4:  	52 Pa. Code § 5.93.  See also 52 Pa. Code § 5.101(e).] 



ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the Preliminary Objection as filed by Philadelphia Gas Works is granted in part such that Complainant’s allegations related to the charges from January 24, 2007 to June 4, 2014 due to unauthorized usage and dismissed without a hearing.

1. That Victor Ruffin shall file and serve an Amended Complaint which sets forth additional facts, consistent with the instructions provided on the Commission’s formal complaint form, in support of the Complainant’s new or additional allegations against Philadelphia Gas Works on or before December 22, 2023.  A copy of the Amended Complaint shall be served on counsel for Philadelphia Gas Works as well as the undersigned Administrative Law Judge.

3.	That upon timely filing and service of an Amended Complaint by Victor Ruffin, Philadelphia Gas Works shall timely file and serve a responsive pleading.


[bookmark: _Hlk10719696]Date:  December 8, 2023							/s/			
								Marta Guhl
								Administrative Law Judge
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215.882.4385
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