BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Michael T. Jennings					:	
							:
	v.						:		C-2018-3006031									:
West Penn Power Company				:



ORDER
POST EVIDENTIARY HEARING CONFERENCE

This Order is issued pursuant to the Commission’s Order entered on 
[bookmark: _Hlk153272387]November 14, 2023, at Smart Meter Procurement and Installation, No. M-2009-2092655 (Order entered 11/14/2023) (2023 Order).  This Order schedules a post evidentiary hearing conference for the purposes discussed below and reflected in the Ordering paragraphs.[footnoteRef:1]   [1:       The 2023 Order directs that formal complaints concerning the installation of smart meters pending before the Office of Administrative Law Judge (OALJ) will proceed as directed by the assigned presiding Administrative Law Judge (ALJ).  (Id. at 8).  The record reflects that the 2023 Order was e-Served on the parties. ] 


Abbreviated Procedural Background

By way of brief background, on November 15, 2018, Mr. Michael T. Jennings (Complainant) filed a Formal Complaint (Complaint) against West Penn Power Company (Respondent) objecting to the installation of a smart meter on his property.  Mr. Jennings alleged, inter alia, that for various reasons the installation of a smart meter would be unsafe for him and his family.  On December 5, 2018, Respondent filed an Answer and New Matter in which it denied the material allegations of the Complaint and requested that the Complaint be dismissed.   The Commission assigned ALJ Jeffrey A. Watson to preside over this matter. 

 Thereafter, the record reveals a lengthy procedural history, including several prehearing conferences, several revised litigation schedules, the filings of various motions by 
both parties, including several raising various discovery related issues.   
On July 23-24, 2020, an evidentiary hearing was held before ALJ Watson during which several exhibits were admitted.  On September 3, 2020, a 369-page hearing transcript was filed with the Commission. 

On October 9, 2020, both parties filed Main Briefs.  On October 12, 2020, the Complaint filed a Corrected Brief.[footnoteRef:2] [2:  	The Complainant’s Main Brief is 238 pages, inclusive of appendices, proposed findings of facts, conclusions of law, and ordering paragraphs.  The Complainant’s Corrected Brief amends one sentence on p. 58 of this Brief.  The Respondent’s Main Brief is 32 pages, also inclusive of proposed findings of facts, conclusions of law, and ordering paragraphs.
] 


On October 14, 2020, the parties were permitted to file Reply Briefs on or before November 10, 2020.  No Reply Briefs were filed.

On November 4, 2020, this matter was stayed pursuant to the Commission’s Order.  See, Smart Meter Procurement and Installation, No. M-2009-2092655 (Order entered 11/4/2020) (Stay Order).   

On November 14, 2023, the Stay Order was lifted by the 2023 Order.

Post-Stay Order
 		
On November 27, 2023, this matter was reassigned from ALJ Watson to the 
undersigned ALJ by a Judge Change Notice.  

		After a review of the record, the decision of the Supreme Court in  Povacz II [footnoteRef:3] and the Commission’s 2023 Order, I deem it helpful to hold a post evidentiary hearing conference to give the parties an opportunity to address various procedural matters.  These matters include:   [3:  	Povacz, et al. v. Pa. Pub. Util. Comm’n, 280 A.3d 975 (Pa. 2002).  This case was the basis of the Commission’s Stay Order.] 

(a) whether either party seeks an opportunity to re-open the evidentiary record to present additional evidence in light of Povacz II, as well  as the other appellate cases discussed in the 2023 Order.  In particular, the parties are directed to page 5 of the 2023 Order at which the Commission notes the customer’s burden of proof, as explained by the Pennsylvania Supreme Court; (b) whether either party requests additional time to file a Reply Brief; and (c) whether there is any other procedural matter either party would like to address.

ORDER


		THEREFORE,

		IT IS ORDERED:

1. 	That a post-evidentiary hearing conference will be held on the date and 
time, and by the manner, issued to the parties by a separate Hearing Notice.

2.         That the parties should be prepared to discuss at said conference:
(a)   whether either party seeks an opportunity to re-open the evidentiary record to present additional evidence in light of Povacz II, as well as the other appellate cases discussed in the Commission’s 2023 Order.  In particular, the parties are directed to page 5 of the 2023 Order at which the Commission notes the customer’s burden of proof, as explained by the Pennsylvania Supreme Court; 

(b)   whether either party requests additional time to file a Reply Brief; and 

(c)   any other procedural matter either party would like to address.

3.         That the parties are reminded it is the Commission’s policy to encourage 
settlements.  52 Pa. Code § 5.231(a).  The parties are urged to explore this possibility, if possible.


Date:  December 12, 2023							/s/			
								Gail M. Chiodo
								Administrative Law Judge
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