BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Liza Mousios 						:
							:		C-2019-3007989 
	v.						:
							:
Metropolitan Edison Company	:
	:
	:
Roy Cumming						:
							:
v.						:		C-2019-3007995
							:
Metropolitan Edison Company	:



BRIEFING ORDER 
and 
ORDER REGARDING OBJECTIONS TO DISCOVERY

Given that the Commission issued an Order lifting the stay on cases involving Smart Meter procurement and installation, this second supplement briefing order is issued.  This order also addresses the Objections to Discovery Requests filed by Metropolitan Edison on August 11, 2020. 

On January 8, 2018, Complainant Liza Mousios telephoned the Commission and requested that the hearing be conducted in writing.  She averred that she was also speaking on behalf of Mr. Cumming.  Ms. Mousios also stated in the phone call that she is ill and cannot attend the hearing in person.  Ms. Mousios also averred that Mr. Cumming had no objection to a "hearing in writing."  This matter was transferred to the undersigned on October 21, 2019.

On January 9, 2020, an Order was issued granting the request of the request of Ms. Mousios that this matter be handled in writing. The matter proceeded and the parties submitted written testimony. 
Given COVID-19 stay home directives issued during this period, an order was issued on April 14, 2020 that extended deadlines as follows:
0. Rebuttal written testimony of the Respondent witnesses, with exhibits – June 18, 2020.
0. Surrebuttal written testimony of the Complainants, and testimony and exhibits of Mr. Bathgate - July 9, 2020.
0. Respondent Rebuttal testimony and evidence regarding Mr. Bathgate – July 23, 2020.

On July 6, 2020, the Complainants filed what is entitled “Main Brief.” 

A Briefing Order was issued on August 10, 2020, which required that the parties file Main Briefs on or before September 9, 2020 and that the parties file Reply Briefs by September 30, 2020. On September 2, 2020, Metropolitan Edison submitted Objections to Discovery Requests of the Complainants. Metropolitan Edison filed a Main Brief and a Reply Briefs by the due dates. [footnoteRef:1] [1:  	The Docket does not include briefs filed by the Complainants in September of 2020. If briefs were filed, and the Complainants would like such briefs considered, Complainants should resubmit the briefs to the Administrative Law Judge at Public Utility Commission: Attention Darlene Heep, ALJ; 801 Market Street, 4th Floor, Philadelphia, Pennsylvania 19107 or email to the Legal Assistant Athena Delvillar at sdelvillar@pa.gov  no later than the Supplemental Briefs deadline included in this Order, with a copy to Metropolitan Edison. ] 


On October 8, 2020 the Commonwealth Court issued rulings regarding smart meter procurement and installation in Povacz v PECO, 492 C.D. 2019, Murphy v. PECO, 606 C.D. 2019, and Randall and Albrecht v PECO, 607 C.D. 2019. On October 8, 2020, and in consideration of the Commonwealth Court rulings, an order was issued allowing the parties in this matter to file Supplemental Briefs no later than October 30, 2020. 

On October 16, 2020, Metropolitan Edison filed a Motion to Stay the Proceedings pending an Order of the Pennsylvania Supreme Court or final orders of the Commission in light of the Povacz, et al decisions. 

On November 4, 2020 the Commission entered an Order staying formal complaint proceedings “presently before the Commission involving challenges to electric distribution company (EDC) deployment of smart meter technology as being in violation of Section 1501 of the Pennsylvania Public Utility Code (Code), 66 Pa. C.S. § 1501.” Smart Meter Procurement and Installation, Docket No. M-2009-2092655 (Order entered  November 4, 2020) (November 2020 Order). On November 4, 2020, a list of the docket numbers of matters stayed was issued. The Complaints here are on that list. 

By order entered November 14, 2023, the Commission lifted the stay “on all formal complaint proceedings pending before the Commission challenging an electric distribution company’s deployment of smart meter technology as being in violation of the Pennsylvania Public Utility Code, Commission Regulations or Commission Order.” November 14, 2023. In the Order, the Commission stated: 

The Supreme Court noted that while Act 129 does not provide customers with the right to opt-out of smart meter installation at their residence, they may file a complaint with the Commission raising a claim that installation of a smart meter violates Section 1501 of the Code, 66 Pa.C.S. § 1501. The Supreme Court reiterated that complainants seeking relief from the Commission must satisfy their burden of proof by a preponderance of the evidence.The Supreme Court explained that inconclusive evidence – evidence that does not lead to a conclusion of a definite result one way or the other – does not meet even the minimal requirements of the preponderance of the evidence standard. Id. at 1005. The Supreme Court opined that while a customer’s evidence does 5 not need to prove their assertion beyond any doubt, evidence of a mere possibility that harm could result is insufficient to satisfy the preponderance of the evidence standard. Id. at 1008

A Commission Notice dated November 14, 2023 and issued in each stayed matter states that the parties shall proceed according to the Commission regulations governing formal proceedings as directed by the presiding Administrative Law Judge. November 14, 2023 Notice. 

OBJECTIONS TO DISCOVERY

The Respondent has objected to certain discovery requests of the Complainants as irrelevant, outside of the scope of proceedings and not reasonably calculated to lead to the discovery of admissible evidence. After review of the requests and the record, the rulings are as follows:

Objection to Mousios/Commings Interrogatory Set I, No. 1 : Sustained in part and Overruled in part. Respondent to provide make and model of the smart meter deployed. Respondent should not provide any personal or usage information regarding the meter or the customer. 

Objection to Mousios/Commings Interrogatory Set 1, No. 3: Overruled. Respondent should provide the information that it has in its possession. 

Objection to Mousios/Commings Interrogatory Set I, No. 6b: Overruled. Respondent should provide the information that it has in its possession.

Objection to Mousios/Commings Interrogatory Set I, No.7:   Overruled. 

Objection to Mousios/Commings Interrogatory Set I, No.10: Overruled.

Objection to Mousios/Commings Interrogatory Set I, No.11: Overruled.

Objection to Mousios/Commings Interrogatory Set I, No 13.: Overruled.

Objection to Mousios/Commings Interrogatory Set I, No.14 : Overruled

Objection to Mousios/Commings Interrogatory Set I, No. 26: Sustained

Objection to Mousios/Commings Interrogatory Set I, No.30:  Sustained

Objection to Mousios/Commings Interrogatory Set I, No.36:  Sustained.


BRIEFING SCHEDULE

Given the Pennsylvania Supreme Court decision in Povacz, et al. v. Pa. Public Utility Commission, 280 A.3d 975 (Pa. 2022) (Povacz II), the parties may file amended testimony and supplemental briefs as stated in  the order.


THEREFORE

IT IS ORDERED

1. That the Objections of Metropolitan Edison Company to discovery requests of the Complainants are sustained in part and overruled in part.

2. That the objection to Mousios/Commings Interrogatory Set I, No. 1 is sustained in part and overruled in part and the Respondent is to provide make and model information to the Complainants. 

3. That the objection to Mousios/Commings Interrogatory Set 1, No. 3 is overruled, and the Respondent should provide the information that it has in its possession. 

4. That the objection to Mousios/Commings Interrogatory Set I, No. 6b is overruled, and the Respondent should provide the information that it has in its possession.

5. That the objections to Mousios/Commings Interrogatories Set 1, Nos. 7, 10, 11, 13 and 14 are overruled.

6. The objections to Mousios/Commings Interrogatories Set 1, No. 26, 30 and 36 are sustained.

7. That Metropolitan Edison will provide responses to Interrogatories as indicated herein no later than January 9, 2024. 

8. That parties may exchange Supplemental or Amended Direct Testimony no later than February 6, 2024. 

9. That parties may exchange Supplemental or Amended Rebuttal Testimony no later than February 20, 2024.

10. That Supplemental Main Briefs may be filed no later than March 12, 2024.

11. That Supplemental Reply Briefs may be filed no later than March 19, 2024. 

12. That a copy of any testimony and briefs exchanged or filed must be sent to the Administrative Law Judge.

13. That the parties meet within 21 days  of the date of this order to discuss settlement of this matter. 

14. That any requests for an extension of time must be made no later than five (5) days prior to the due date, be in writing and include a statement that the other party was consulted and whether there is an objection to the request. 

15. That no later than January 16, 2024, any party not submitting Supplemental or Amended testimony must provide the other party and the Administrative Law Judge with a copy of any previously exchanged testimony that the party would like to be considered or offered into evidence. 


Date:  December 13, 2023							/s/			
								Darlene Heep
								Administrative Law Judge
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