BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



[bookmark: _Hlk138683823]William Bowers					:
						:
	v.					:		C-2023-3043713
						:
PECO Energy Company				:



ORDER DENYING RESPONDENT’S PRELIMINARY OBJECTIONS


HISTORY OF THE PROCEEDING

On or about October 23, 2023, William Bowers (“Complainant” or “Mr. Bowers”) filed a Formal Complaint (“complaint”) with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“Respondent” or “PECO”).  The complaint marked the following as the reasons for the complaint: (1) that Respondent was threatening to shut off or had already shut off electric service and (2) requested a payment arrangement.  The complainant was signed and dated by “Nicole Keppol” who indicated that she used to live with the account holder and that the utility was switched to her name.  

On November 8, 2023, Respondent filed its “Answer of Respondent, PECO Energy Company” (“answer”).  Respondent admitted or denied various averments in the complaint.  Specifically, Respondent admitted to providing electric service to the property listed in the complaint and admitted to issuing a ten-day termination notice at the property.  Respondent denied that “William Bowers” was the Complainant asserting that he is deceased and denied that Ms. Keppol had standing to seek a payment arrangement on Mr. Bowers’ behalf.  

Also, on November 8, 2023, Respondent filed its “Preliminary Objection of Respondent, PECO Energy Company” (“POs”), which were accompanied by a notice to plead providing Complainant with ten days to respond from the date of service.  In its POs, Respondent asserted that Complainant is deceased.  In accordance with this, Respondent asserted that the complaint should be dismissed for lack of capacity to sue under 52 Pa. Code § 5.101(a)(5).  Complainant did not respond to the POs.  Respondent’s POs are now ready for disposition.  For the reasons discussed below, Respondent’s POs will be denied.  

DISCUSSION

Section 5.101 of the Commission’s Rules of Administrative Practice and Procedure provides for the filing of POs.  52 Pa. Code § 5.101.  Commission POs practice is comparable to Pennsylvania civil practice respecting the filing of PO.  Equitable Small Transportation Intervenors v. Equitable Gas Co., 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994) (Equitable).  Section 5.101(a) provides:

(a) 	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in a proceeding.

52 Pa. Code § 5.101(a).

For purposes of disposing of POs, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to Complainant and should dismiss the complaint only if it appears that Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable, supra; see also, Interstate Traveler Services, Inc. v. Commonwealth, Dep’t. of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

		PECO asserted Mr. Bowers lacked capacity to sue in the current matter pursuant to 52 Pa. Code § 5.101(a)(5) because Mr. Bowers has been deceased since 2001.  As a general principle, causes of action abate upon the death of a Complainant absent action taken by survivors.  Boyd v. Metropolitan Ed. Ctr., Docket No. C-2017-2629256 (Final Order entered Nov. 29, 2018).  Thus, if it was established that Mr. Bowers were deceased and no filings were submitted by survivors, then the right to dismissal in this matter would be clear for PECO.  However, under the standard of disposing POs, I must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  This requires ignoring purported facts established by additional pleadings outside of the complaint cannot be considered in ruling on the POs.  Weiley v. Albert Einstein Medical Center, 51 A.3d 202 (Pa. Super. 2012).

		In this case, the complaint was filed under the name of “William Bowers,” but it was signed and verified by Nicole Keppol.  Nowhere in the complaint is it indicated that “William Bowers” is deceased.  To the contrary, the complaint indicated that Ms. Keppol was trying to avoid having contact with the “account holder” and requested that the “account holder” be offered a payment arrangement.  The reasonable inference from this is that William Bowers, as the account holder, is not deceased.  Furthermore, the complaint asserted that account was switched to Ms. Keppol.  Viewing the facts presented in the complaint in a light most favorable to Complainant, I must accept the possibility that Mr. Bowers is not deceased and/or that Ms. Keppol is litigating this matter based on her assumption of the account.  There are no facts in evidence at this time that would allow me to make a conclusion to the contrary.  Therefore, Respondent’s POs asserting that Mr. Bowers lacked capacity to sue due to being deceased is denied.

ORDER

THEREFORE,

IT IS ORDERED:

1. That the Preliminary Objections filed in William Bowers v. PECO Energy Company at Docket No. C-2023-3043713 by PECO Energy Company are denied.

1. That this matter shall be scheduled for a prehearing conference that will address: (a) who is the account holder for electric service being provided at 2806 Nice Street, Newportville, PA 19056 and (b) the status of William Bowers.


Date:   December 18, 2023						/s/			
							Chad L. Allensworth 
							Administrative Law Judge

6
C-2023-3043713 - WILLIAM BOWERS v. PECO ENERGY COMPANY-ELECTRIC

NICOLE KEPPOL
2806 NICE ST
LEVITTOWN PA  19056
267.337.2419
Kspecialteacher571981@aol.com  
Accepts eService 

WILLIAM BOWERS
2806 NICE STREET
NEWPORTVILLE PA  19056
267.337.2419
kspecialteacher571981@aol.com 

KHADIJAH SCOTT ESQUIRE
PECO ENERGY COMPANY
2301 MARKET STREET - S23-1
PHILADELPHIA PA  19103
267-533-1830
Khadijah.Scott@exeloncorp.com 
Accepts eService
(Counsel for PECO)


