
BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Keisha Truax 						:
							:		
	v.						:		C-2020-3023039
							:
West Penn Power Company	:


INTERIM ORDER
ON PRELIMINARY OBJECTIONS


	On November 27, 2020, the Complainant filed a formal complaint against West Penn Power Company (West Penn Power) alleging that the smart meter installed at her service address needs to be removed, citing a number of health conditions including EMF sensitivity, which are exacerbated by Wifi and cellular radiation.

	On November 4, 2020, in view of the appellate court litigation surrounding smart meters, the Commission issued a general stay of all smart meter proceedings pending before it.  By letter dated December 21, 2020, West Penn Power noted that the Commission stay was in place and that it would file an answer to the complaint when the stay was lifted by the Commission.[footnoteRef:1] [1: 	 	The Office of Administrative Law Judge served a notice on January 28, 2021, assigning the complaint to me.
] 


	On August 16, 2022, the Pennsylvania issued a decision in Povacz. v. Pa. Public Utility Commission.[footnoteRef:2]  In Povacz II, the Pennsylvania Supreme Court resolved many of the outstanding legal issues in many smart meter cases.  The court held, among other things, that under Act 129, customers have no right to refuse smart meter installation.[footnoteRef:3]  The court further clarified the burden of proof required to support a claim that the installation of a smart meter violates the safe and reasonable service requirement of Section 1501 of the Public Utility Code.[footnoteRef:4]  Specifically, the court held that to prove that a smart meter is unsafe service under Section 1501, a complainant must support that allegation with medical or expert testimony. [2: 	 	Povacz, v. Pa. Public Utility Commission, 280 A.3d 975 (Pa. 2022)(Povacz II).
]  [3: 	 	Id. at 997.  
]  [4: 	 	66 Pa. C.S. § 1501.] 


	By order entered November 14, 2023, the Commission lifted the general stay of smart meter proceedings and directed the Office of Administrative Law Judge to proceed with pending formal complaint proceedings as directed by the presiding administrative law judge.

	West Penn Power filed an Answer and New Matter on December 4, 2023.  Penelec admitted that a smart meter was installed at the Complainant’s service address, but denied the allegation that the installation of the smart meter violated any law or that it was permitted or required to remove the smart meter.

	West Penn Power also filed Preliminary Objections. West Penn Power’s preliminary objection is based on the allegation that the Complainant no longer lives at the service address.  West Penn Power also alleges that the Complaint is legally insufficient because the relief requested by the Complainant can not be granted.

	The standard for consideration of preliminary objections has been repeated many times.  Unlike a motion for summary judgement or a motion to dismiss, only the facts alleged in the Complaint are considered in resolving preliminary objections.[footnoteRef:5]  Additional facts added by the proponent of the preliminary objection may not be considered.  Therefore, West Penn Power’s preliminary objections will be dismissed.  This dismissal is without prejudice to file an appropriate motion. [5:  	E.g.,  Stilp v. Commonwealth, 910 A.2d 775, 791 (Pa. Cmwlth. 2006).] 


	The Complainant is currently self-represented.  A ruling on West Penn Power’s preliminary objection regarding the legal insufficiency of the relief requested by the Complaint will be held in abeyance pending a hearing on the complaint.  In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F‑00163617 (Order entered July 14, 1993), the Commission held that, in the normal course, the Commission would not dismiss a complaint of a self-represented person without first providing a hearing during which self-represented complainants could further explain their position and the factual basis for their complaint.  The concern was expressed that, in general, complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.[footnoteRef:6]  [6:  	See also Richmond v. PECO Energy Company, Docket No. F-2010-2187305 (Opinion and Order entered December 7, 2011).] 


	THEREFORE,

	IT IS ORDERED THAT:

1. That West Penn Power’s Preliminary Objection on standing is dismissed.

2. That West Penn Power’s Preliminary Objection based on insufficiency of the pleading will be held in abeyance.

	3.	That a further order establishing a litigation schedule shall be forthcoming.


Date: December 18, 2023				____/s/___________________________
						Mary D. Long
						Administrative Law Judge


2

C-2020-3023039 - KEISHA TRUAX v. WEST PENN POWER COMPANY 

KEISHA TRUAX
WEST PENN POWER
106A FRONT STREET
CHICORA PA  16025
724-607-1077
keisha.l.truax@gmail.com
Accepts eService 

TORI L GIESLER ESQUIRE
LAUREN M LEPKOSKI ESQUIRE
FIRSTENERGY
2800 POTTSVILLE PIKE
PO BOX 16001
READING PA  19612-6001
610-921-6658
610-921-6203
tgiesler@firstenergycorp.com
llepkoski@firstenergycorp.com
Accepts eService 



