BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Ann Marie Luyando					:
							:		
	v.						:		F-2022-3034600
							:
Newtown Artesian Water Company 			:



PREHEARING CONFERENCE ORDER 

This Order is issued pursuant to the Commission’s Order entered on 
[bookmark: _Hlk153272387]November 14, 2023, at Smart Meter Procurement and Installation, No. M-2009-2092655 (Order entered 11/14/2023) (2023 Order).  This Order directs that a prehearing conference will be held for the purpose discussed below and reflected in the Ordering paragraphs.[footnoteRef:1]   [1:       	The 2023 Order directs that formal complaints concerning the installation of smart meters pending before the Office of Administrative Law Judge (OALJ) will proceed as directed by the assigned presiding Administrative Law Judge (ALJ).  (Id. at 8).  The record reflects that the 2023 Order was served on the parties. 
] 


Abbreviated Background

On August 10, 2022, the Complainant, Ann Marie Luyando, filed a Formal Complaint against the Respondent, Newtown Artesian Water Company.[footnoteRef:2]   In her Complaint, Ms. Luyando seeks to prevent Respondent from replacing her analog water meter with a smart meter. Complainant alleges, inter alia, that smart meters are unsafe.  An Answer and New Matter was filed by Respondent denying the material allegations of the Complaint and requesting that the Complaint be dismissed.  [2: 	This Formal Complaint is a timely appeal from a determination of the Complainant’s informal complaint by the Commission’s Bureau of Consumer Services (BCS) at BCS No. 3835445.] 


  Pursuant to notice, a prehearing conference convened on January 12, 2023, as scheduled.  Ms. Luyando appeared and represented herself.  The Company was represented by Mr. T. J. Walsh, Esquire, along with a representative from the Company, Mr. Dan Angove.  As a result of discussions at this conference, the parties agreed to engage in further settlement discussions in an effort to resolve this matter.  

By Prehearing Order dated January 13, 2023, I memorialized the results of the discussion at the prehearing conference and gave the parties additional time to engage in further settlement discussion, and directed that a status report be provided to me.   This matter has not been resolved. 
		
[bookmark: _Hlk132031646]		By Order entered November 4, 2020, the Commission ordered that any formal complaint filed with the Commission on or after November 4, 2020, challenging an electric distribution company’s deployment of smart meter technology as being in violation of Section 1501 of the Code, 66 Pa.C.S. § 1501, is to be stayed until the Commission takes further action to lift the stay.  See, Smart Meter Procurement and Installation, Docket No. M-2009-2092655 (Order entered November 4, 2020) (Stay Order). 

		Although the Stay Order applied to electric smart meters, I found its reasoning applicable to water smart meters and, hence, this proceeding.  Therefore, by Order dated April 10, 2023, I stayed this proceeding.  (See 4/10/2023 Order for a fuller discussion of this issue, as well as a more detailed procedural history of this matter).

On November 14, 2023, the Stay Order was lifted by the 2023 Order. The record reflects that the 2023 Order was served on the Parties.

Post-Stay Order
 		
		After a review of the record, the decision of the Supreme Court in Povacz II [footnoteRef:3] and the Commission’s 2023 Order, I deem it helpful to hold a prehearing conference to discuss the status of this case, the litigation process, including a litigation schedule, anticipated number of witnesses, and any other procedural matters.  In particular, the parties are directed to page 5 of the 2023 Order at which the Commission notes the customer’s burden of proof, as explained by the Pennsylvania Supreme Court.   [3:  	Povacz, et al. v. Pa. Pub. Util. Comm’n, 280 A.3d 975 (Pa. 2002).  This case was the basis of the Commission’s Stay Order.] 

					
A Telephonic Prehearing Conference Notice was issued on December 14, 2023, scheduling a Prehearing Conference for February 29, 2024, at 10:00 a.m.

THEREFORE,

IT IS ORDERED:


1.     That, consistent with the Telephonic Prehearing Conference Notice, a telephonic prehearing conference will be held on February 29, 2024, beginning at 10:00 a.m. 

To participate in the prehearing conference, you must dial the toll-free number listed below. You will be prompted to enter a PIN number, which is also listed below. You will be asked to speak your name, press the # key, and then the telephone system will connect you to the hearing. 
Toll-free Bridge Telephone Number: 877-929-1529 
PIN Number: 27666478 

2.   	That the failure of a party to attend the Prehearing Conference without 
good cause shown shall constitute a waiver of all objections to any motions or arguments raised and to any order or ruling with respect thereto.

3.	That parties shall review the regulations pertaining to prehearing 
conferences, in particular 52 Pa. Code § 5.222(d), which provides that parties and counsel will be expected to attend the conference fully prepared for useful discussion of all problems involved in the proceeding, both procedural and substantive, and fully authorized to make commitments with respect thereto. The preparation should include, among other things, advance study of all relevant materials, and advance informal communication between the participants, including requests for additional data and information, to the extent it appears feasible and desirable. Specifically, the parties shall be prepared to discuss: (a) whether Complainant still wishes to continue with the Complaint, (b) issues decided by Povacz II as they relate to this case, and 
(c)  potential hearing dates and planned witnesses, including any potential expert witnesses.

4. 	That the parties shall conduct discovery pursuant to 52 Pa. Code §§ 5.321-
5.373. I encourage the parties to cooperate and exchange information on an informal basis. The parties shall cooperate rather than engage in numerous or protracted discovery disagreements that require my participation to resolve. All motions to compel shall contain a certification by counsel setting forth the specific actions the parties have undertaken to resolve their discovery disputes informally. If a motion to compel does not contain this certification, I shall contact the parties and direct them to resolve the matter informally and provide the certification if they are unsuccessful. There are limitations on discovery and sanctions for abuse of the discovery process. 52 Pa. Code §§ 5.361, 5.371- 5.372. 

5. 	That a request for a change of the scheduled Prehearing Conference 
date shall state the agreement or opposition of the other party, and shall be submitted in writing no later than five (5) days prior to the initial prehearing conference. 52 Pa. Code § 1.15(b).

6. 	That you must serve the presiding officer directly with a copy of any 
document that you file in this proceeding. If you send the undersigned any correspondence or document, you must send a copy to the other party. My email address is gchiodo@pa.gov.

7.         That the parties are reminded it is the Commission’s policy to encourage 
settlements.  52 Pa. Code § 5.231(a).  The parties are urged to explore this possibility, if possible.


Date:  December 18, 2023							/s/			
								Gail M. Chiodo
								Administrative Law Judge
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