
  

Kenneth M. Kulak 
Partner 
+1.215.963.5384 
ken.kulak@morganlewis.com   

Morgan, Lewis & Bockius LLP 

2222 Market Street 

Philadelphia, PA  19103-3007  +1.215.963.5000 

United States  +1.215.963.5001 

 

December 22, 2023 

VIA eFILING 

Rosemary Chiavetta, Secretary 
Pennsylvania Public Utility Commission 
Commonwealth Keystone Building 
400 North Street 
Harrisburg, PA  17120 

Re: Petition of PECO Energy Company for Approval of Its Default Service 
Program for the Period from June 1, 2021 through May 31, 2025 

 Docket No. P-2020-3019290  

Dear Secretary Chiavetta: 

Attached please find the Petition of PECO Energy Company to Modify Its Default 
Service Supplier Master Agreement (the “Petition”) in the above-referenced matter.   

As indicated on the attached Certificate of Service, copies of the Petition have been served 
upon all parties of record. 

If you have any questions, please do not hesitate to contact me. 

Very truly yours, 

 
Kenneth M. Kulak 
 
KMK/tp 
Enclosures 
 
c: Per Certificate of Service (w/encls.) 
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DOCKET NO. P-2020-3019290 

 

PETITION OF PECO ENERGY COMPANY TO 
MODIFY ITS DEFAULT SERVICE SUPPLIER 

MASTER AGREEMENT 

 

 Pursuant to 52 Pa. Code § 5.41 and § 54.186(d), PECO Energy Company (“PECO” or the 

“Company”) hereby petitions the Pennsylvania Public Utility Commission (“Commission”) for 

approval to modify the Default Service Supplier Master Agreement (“SMA”) included in 

PECO’s fifth default service program (“DSP V”) incorporated in the settlement of these 

proceedings approved by the Commission on December 3, 2020.1   

Specifically, PECO proposes to add a new Appendix I to the SMA which incorporates 

the 2018 International Swaps and Derivatives Association, Inc. (“ISDA”) U.S. Resolution Stay 

Protocol (“Protocol”) into the SMA.  This addition would enable market participants subject to 

the regulations issued by the Board of Governors of the Federal Reserve System (12 C.F.R. §§ 

252.2, 252.81-88), the Federal Deposit Insurance Corporation (12 C.F.R. §§ 382.1-7) and the 

Office of the Comptroller of the Currency (12 C.F.R. §§ 47.1-8) (“US Stay Regulations”) to 

participate in the Company’s default service solicitations.   

 
1  Petition of PECO Energy Co. for Approval of its Default Serv. Program for the Period from June 1, 2021 

through May 31, 2025, Docket No. P-2020-3019290 (Opinion and Order entered Dec. 3, 2020) (“DSP V 
Order”) 
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In order to provide adequate notice to potential bidders in PECO’s next default service 

procurement scheduled for March 2024, the Company is seeking expedited approval of the 

addition of Appendix I to the DSP V SMA on or before the Commission’s public meeting 

scheduled for February 1, 2024.  In support of its request, PECO submits as follows:    

1. PECO is a corporation organized and existing under the laws of the 

Commonwealth of Pennsylvania with its principal office in Philadelphia, Pennsylvania.  PECO 

provides electric delivery service to approximately 1.7 million customers. 

2. PECO is an electric distribution company (“EDC”) as defined in the Pennsylvania 

Public Utility Code,2 and is the default service provider within its service territory for retail 

customers who do not choose an alternative electric generation supplier (“EGS”) or whose EGS 

fails to provide service. 

3. On March 13, 2020, PECO filed the above-captioned Petition, requesting that the 

Commission approve DSP V for the period from June 1, 2017 through May 31, 2021.  A Joint 

Petition for Partial Settlement (“Joint Petition”) was filed on August 13, 2020, which detailed the 

settlement reached among most of parties3 (the “Settlement”) and reserved two items for 

litigation.4    

 
2  66 Pa.C.S. § 2803. 

3  The Sierra Club/PA Chapter, the Clean Air Council, and the Philadelphia Solar Energy Association (together, 
the “Environmental Stakeholders”) opposed the Settlement because they believed PECO did not adequately 
evaluate the possible inclusion of long-term renewable energy contracts and procurement from distributed 
energy resources.  StateWise Energy Pennsylvania LLC and SFE Energy Pennsylvania, Inc., did not join or 
oppose the Settlement. All other parties to the proceeding joined the Settlement. 

4  The items reserved for litigation involved how PECO’s time-of-use rate implementation costs should be 
allocated to the eligible procurement classes and (2) whether PECO should acquire Network Integration 
Transmission Service for all customer load and recover the associated PJM charges from all distribution 
customers on a non-bypassable basis.   
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4. Paragraph 26 of the Joint Petition provides that PECO will execute the form of 

SMA set forth in PECO Exhibit No. JJM-4 with wholesale suppliers that are successful bidders 

in PECO’s default service supply procurements during the DSP V term.  

5. On December 3, 2020, the Commission entered the DSP V Order approving the 

Joint Petition and Settlement without modification. 

6. The SMA incorporated in the Settlement and approved by the Commission is a 

standardized generation supply contract that sets forth the rights and obligations of PECO and 

each generation supplier that successfully bids to serve a portion of PECO’s default service load.  

Under the SMA, a supplier is obligated to supply full requirements service for a specified 

percentage of default service load assigned to that supplier through PECO’s competitive 

procurement process, and PECO is obligated to pay for this supply.  The SMA includes detailed 

provisions relating to billing, supplier credit requirements, default and termination, damages, 

indemnification, survival, and dispute resolution, in addition to customary provisions relating to 

representations and warranties by each party, as well as confidentiality and other obligations. 

7. The U.S. Stay Regulations impose certain requirements on the terms of swaps, 

repurchase agreements and other qualified financial contracts for global systemically important 

banking organizations and their subsidiaries and affiliates (“GSIBs”).   

8. In the course of assisting the PECO DSP V Independent Evaluator (NERA 

Economic Consulting, or “NERA”) in responding to bidder inquiries during a recent 

procurement, the Company became aware that wholesale suppliers that are GSIBs have not been 

able to participate in PECO’s default service supply solicitations because the SMA approved by 

the Commission for DSP V, which is a covered agreement under the U.S. Stay Regulations, does 

not incorporate the 2018 ISDA U.S. Resolution Stay Protocol.   
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9. Under the new Appendix I attached hereto as Exhibit A, both PECO and the 

wholesale supplier will confirm adherence to the U.S. Resolution Stay Protocol to ensure 

compliance with the US Stay Regulations, which will allow additional parties to compete and bid 

in PECO’s default service procurements.   

10. Communications with potential bidders regarding the products that will be 

procured in the next DSP V solicitation scheduled for March 2024 will begin in January 2024 

and the Part I application process will open in February 2024.  Accordingly, PECO respectfully 

requests Commission approval of this Petition, on an expedited basis, no later than the 

Commission’s February 1, 2024 public meeting to allow sufficient time to communicate the 

SMA change to suppliers. 

11. The Companies have communicated their proposed change to the DSP V SMA to 

counsel for the parties to this proceeding, and as of the date of this filing, PECO has received 

responses from the following parties: the Office of Small Business Advocate (“OSBA”), the 

Philadelphia Area Industrial Energy Users Group, Calpine Retail Holdings, LLC (“Calpine”), the 

Sierra Club/PA Chapter, the Clean Air Council, and the Philadelphia Solar Energy Association.  

Calpine has authorized PECO to indicate that it takes no position with respect to revising the 

SMA agreed to in the Settlement to incorporate the 2018 ISDA U.S. Stay Protocol.  The 

remainder of the responding parties do not object to the Petition. 

12. PECO consulted with NERA regarding this proposed change to the SMA, and 

NERA supports the addition of Appendix I to the SMA.   

13. The SMA currently in place and approved by the Commission under DSP V was 

approved as an affiliated interest agreement pursuant to 66 Pa.C.S. § 2102 because at that time, 

PECO’s affiliate, Constellation Energy, was in the power sales business.  Presently, PECO does 
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not engage in default service supply procurements with any affiliates, and PECO’s former 

affiliate, Constellation Energy, is an entirely separate, non-affiliated company.  Therefore, 

PECO’s is not requesting that the revised SMA be approved as an affiliated interest agreement. 

II. CONCLUSION 

Based upon the foregoing, including Exhibit A attached hereto, PECO respectfully 

requests that the Commission grant this Petition and enter an Order, pursuant to the requirements 

of 52 Pa. Code § 54.185(e)(6), approving PECO’s proposed revised DSP V Supplier Master 

Agreement and grant all other approvals necessary so that PECO can implement the revised 

SMA with Appendix I on a timely basis for the benefit of its customers. 

 Respectfully submitted, 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Dated: December 22, 2023 

___________________________________ 
Jack R. Garfinkle, Esquire (Pa. No. 81892) 
Brandon J. Pierce, Esquire (Pa. No. 307665) 
Adesola K. Adegbesan, Esquire (Pa. No. 326242) 
PECO Energy Company 
2301 Market Street, S23-1 
Philadelphia, PA 19103 
Phone:  267-533-2126 
Fax:      215-568-3389 
Email: jack.garfinkle@exeloncorp.com 
E-mail:  brandon.pierce@exeloncorp.com 
E-mail:  adesola.adegbesan@exeloncorp.com 
 
Kenneth M. Kulak, Esquire (Pa. No. 75509) 
Brooke E. McGlinn, Esquire (Pa. No. 204918) 
Morgan, Lewis & Bockius LLP 
2222 Market Street 
Philadelphia, PA  19103-2921 
Phone:  215.963.5384 
Fax:  215.963.5001 
E-mail:  ken.kulak@morganlewis.com  
E-mail:  brooke.mcglinn@morganlewis.com 
 
Counsel For PECO Energy Company 
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EXHIBIT A 
 

PECO ENERGY COMPANY 
PENNSYLVANIA DEFAULT SERVICE SUPPLIER MASTER AGREEMENT 

 
APPENDIX I 

 
ADHERENCE TO THE U.S. STAY PROTOCOL 

 
 
The Parties may, by mutual agreement, execute this Appendix I for purposes of incorporating the 
Swaps and Derivatives Association 2018 U.S. Resolution Stay Protocol into this Default Service 
Supplier Master Agreement. 
 
This Appendix I is part of the Default Service Supplier Master Agreement dated 
_______________, 20__ (as amended, modified or extended from time to time) between PECO 
Energy Company (the “Buyer”) and [_______________] (the “DS Supplier”).    
 
DS Supplier hereby confirms that it is an adherent to the International Swaps and Derivatives 
Association (“ISDA”) 2018 U.S. Resolution Stay Protocol (“ISDA U.S. Stay Protocol”).  Buyer 
confirms that it is or that it will become an adherent to the ISDA U.S. Stay Protocol.  If Buyer is 
not an adherent to the ISDA U.S. Stay Protocol when this Appendix I is executed, Buyer will 
submit an Adherence Letter for acceptance by the ISDA no later than ten (10) Business Days after 
execution of this Appendix I.   
 
The terms of the ISDA U.S. Stay Protocol are incorporated into and form a part of the Default 
Service Supplier Master Agreement, and the Default Service Supplier Master Agreement shall be 
deemed a Protocol Covered Agreement for purposes thereof.  For purposes of incorporating the 
ISDA U.S. Stay Protocol, DS Supplier shall be deemed to be a Regulated Entity and Buyer shall 
be deemed to be an Adhering Party. In the event of any inconsistences between the Agreement and 
the ISDA U.S. Stay Protocol, the ISDA U.S. Stay Protocol will prevail. 
 
The terms “Regulated Entity”, “Adhering Party”, “Adherence Letter” and “Protocol Covered 
Agreement” shall have the meanings given to them in the ISDA U.S. Stay Protocol.  All other 
terms not defined herein shall have the meanings given to them in the Default Service Supplier 
Master Agreement between the Parties.  
 
 

PECO ENERGY COMPANY (BUYER) DS SUPPLIER 

By:   By:   

Name:   Name:   

Title:   Title:   
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Docket No. P-2020-3019290 

CERTIFICATE OF SERVICE 

I hereby certify and affirm that I have this day served a copy of the Petition of PECO 

Energy Company to Modify Its Default Service Supplier Master Agreement on the following 

persons in the matter specified in accordance with the requirements of 52 Pa. Code § 1.54: 

VIA ELECTRONIC MAIL  

Aron J. Beatty  
David T. Evrard 
Office of Consumer Advocate 
555 Walnut Street 
5th Floor, Forum Place 
Harrisburg, PA  17101-1923 
abeatty@paoca.org 
devrard@paoca.org 

Steven C. Gray 
Pennsylvania Office of Small Business 
   Advocate 
555 Walnut Street, First Floor 
Harrisburg, PA  17101 
sgray@pa.gov 
 

  

mailto:abeatty@paoca.org
mailto:devrard@paoca.orgabeatty@paoca.org
mailto:sgray@pa.gov
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Richard Kanaskie 
Director & Chief Prosecutor 
Bureau of Investigation & Enforcement 
Pennsylvania Public Utility Commission 
Commerce Keystone Building 
400 North Street, 2nd Floor 
Harrisburg, PA  17105-3265 
rkanaskie@pa.gov 

Elizabeth R. Marx 
John Sweet 
Ria Pereira 
Pennsylvania Utility Law Project 
118 Locust Street 
Harrisburg, PA  17101 
emarxpulp@palegalaid.net 
jsweetpulp@palegalaid.net 
rpereirapulp@palegalaid.net 
pulp@palegalaid.net 
Counsel for CAUSE-PA 

Robert W. Ballenger 
Joline R. Price 
Community Legal Services 
1424 Chestnut Street 
Philadelphia, PA  19102 
rballenger@clsphila.org 
jprice@clsphila.org 
Counsel for TURN and Action Alliance 
Community Legal Services, Inc.  

Charis Mincavage 
Adeolu A. Bakare 
McNees, Wallace & Nurick LLC 
100 Pine Street 
Harrisburg, PA  17108-1166 
cmincavage@mcneeslaw.com 
abakare@mcneeslaw.com 
Counsel for PAIEUG 

John F. Lushis, Jr. 
Norris McLaughlin, P.A. 
515 West Hamilton Street – Suite 502 
Allentown, PA  18101 
jlushis@norris-law.com 
Counsel for Calpine Retail Holdings, LLC 

James H. Laskey 
Norris McLaughlin, P.A. 
P.O. Box 5933 
400 Crossing Boulevard, 8th Floor 
Bridgewater, NJ  08807-5933 
jlaskey@norris-law.com 
Counsel for Calpine Retail Holdings, LLC 

Gregory L. Peterson 
Phillips Lytle LLP 
201 West Third Street, Suite 205 
Jamestown, NY  14701-4907 
gpeterson@phillipslytle.com 
Counsel for StateWise Energy Pennsylvania 
LLC and SFE Energy Pennsylvania, Inc. 

Thomas F. Puchner 
Phillips Lytle LLP 
Omni Plaza 
30 South Pearl Street 
Albany, NY  12207-1537 
tpuchner@phillipslytle.com 
Counsel for StateWise Energy 
Pennsylvania LLC and SFE Energy 
Pennsylvania, Inc. 

Karen O. Moury 
Deanne M. O’Dell 
Eckert Seamans Cherin & Mellott, LLC 
213 Market Street, 8th Floor 
Harrisburg, PA  17101 
kmoury@eckertseamans.com 
dodell@eckertseamans.com 
Counsel for Electric Supplier Coalition 

Joseph Otis Minott 
Ernest Logan Welde, 
Clean Air Council 
135 South 19th Street, Suite 300 
Philadelphia, PA  19103 
joe_minott@cleanair.org 
lwelde@cleanair.org 
Counsel for Environmental Stakeholders 

mailto:rkanaskie@pa.gov
mailto:emarxpulp@palegalaid.net
mailto:rpereirapulp@palegalaid.net
mailto:pulp@palegalaid.net
mailto:rballenger@clsphila.org
mailto:jprice@clsphila.org
mailto:jlushis@norris-law.com
mailto:jlaskey@norris-law.com
mailto:gpeterson@phillipslytle.com
mailto:tpuchner@phillipslytle.com
mailto:kmoury@eckertseamans.com
mailto:dodell@eckertseamans.com
mailto:joe_minott@cleanair.org
mailto:lwelde@cleanair.org
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Devin McDougall 
Rebecca Barker 
Clean Energy Program 
Philadelphia Office 
1617 John F. Kennedy Blvd., Suite 2020 
Philadelphia, PA  19103 
dmcdougall@earthjustice.org 
rbarker@earthjustice.org 
Counsel for Environmental Stakeholders 

 

  

 

 
 Kenneth M. Kulak (Pa. No. 75509) 

Brooke E. McGlinn (Pa. No. 204918) 
Morgan, Lewis & Bockius LLP 
2222 Market Street 
Philadelphia, PA  19103-3007 
215.963.5384 (bus) 
215.963.5001 (fax) 
ken.kulak@morganlewis.com 
brooke.mcglinn@morganlewis.com 

Dated:  December 22, 2023 Counsel for PECO Energy Company 
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