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[bookmark: _Hlk54619669]INTERIM ORDER 
DENYING THE MOTION FOR JUDGMENT ON THE PLEADINGS

In August 2023 and onward, a number of consumers (Complainants) have filed Formal Complaints, against Pennsylvania American Water Company (PAWC, Respondent, or Company), alleging they have experienced a significant rate increase for wastewater service due to the Company.  They requested a reduction of their rates.

		The Company filed Answers and New Matters to the Formal Complaints.   The Company indicated that the consumer Complaints were not customers of PAWC and that the Commission does not have jurisdiction in this matter.  

		On October 27, 2023, via a Hearing Change Notice, the matters were scheduled for a prehearing conference on November 20, 2023 at 10:00 a.m. and the matter was assigned to me.  

		On October 31, 2023, I issued a Prehearing Conference Order to the parties.  

		On November 3, 2023, the Company filed a Motion for Judgment on the Pleadings.  The Company alleged that the Commission lacked jurisdiction over the matters filed by the Complainants due to the fact that the consumers were not customers of PAWC.  The Company also contends that the Commission does not have jurisdiction over the Lackawanna River Basin Sewer Authority (LRBSA) which controls the rates and service for the Complainants.  Lastly, the Respondent maintains that the Commission does not have the jurisdiction to revise or change its previously approved rates.   

		The Motion for Judgment on the Pleadings contained a Notice to Plead directing the Complainants to file a response within 20 days of service.  

		The Complainants had until November 27, 2023 to file an response to the Motion for Judgment on the Pleadings.  As of the date of this order, no responses were filed.  

		This matter is now ripe for a ruling on the Motion for Judgment on the Pleadings.
		
DISCUSSION

With regard to PAWC’s Motion for Judgment on the Pleadings, the Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code Chapters 1, 3 and 5, provide for the filing of motions for summary judgment and judgment on the pleadings.  In particular, Section 5.102 of the Commission’s Rules provides in relevant part:

§ 5.102 Motions for summary judgment and judgment on the pleadings.

1. Generally.  After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.

* * *

(d) 	Decisions on Motions.

1. Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

(2)  	Standard for grant or denial in part.  The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with the affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law on one or more but not all outstanding issues.

52 Pa.Code § 5.102(a), (d)(1) and (d)(2).  When disposing of a motion for summary judgment, the record must be examined in the light most favorable to the nonmoving party.  First Mortgage Co. of Pennsylvania v. McCall, 313 Pa. Superior Ct. 54, 56, 459 A.2d 406, 408 (1983).  To avoid the motion for summary judgment, the nonmoving party must set forth facts showing that there is a genuine issue for trial.  Id. at 58-59.

The Company contends that the Complainants in these matter lack standing and also the Commission lacks jurisdiction.  The Company notes that the Consumers who have filed complaints in these matters are not customers of PAWC but rather are customers of LRBSA which the Commission does not have jurisdiction. 
However, as the Company has noted the Commission has held that, in general, a complainant must be the respondent's customer in order to have standing to file a complaint about its utility service.  In other words, a complainant which is not a customer of a utility generally does not have the requisite substantial, direct, and immediate interest necessary to confer standing to bring the complaint about the service of that utility. See, Coggins v PPL Electric Utilities Corp., Docket No. C-2012-2312785 (Opinion and Order entered July 18, 2013), Re: Pennsylvania American Water Company, 85 Pa. P.U.C. 548 (1995); and Pa. P.U.C. v. Marietta Gravity Water Company, 87 Pa. P.U.C. 864 (1997). 

In these matters, the Complainants have indicated that they have seen a substantial increase in their rates due to PAWC charges to the LRBSA.  It appears that the Complainants therefore, have the requisite substantial, direct and immediate interest in these matters to provided them with sufficient standing in these cases.  

Further, the Public Utility Code at 66 Pa.C.S. § 1501 requires public utilities to provide reasonable and adequate, not perfect service.  The statute at 66 Pa.C.S. § 1501, provides, in relevant part:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.  

Interpreting this provision in West Penn Power Co. v. Pa. Pub. Util. Comm’n, 478 A.2d 947 (Pa. Cmwlth. 1984), the Commonwealth Court stated:

We hold that in order for the PUC to sustain a complaint brought under this section, the utility must be in violation of its duty under this section.  Without such a violation by the utility, the PUC does not have the authority, when acting on a customer’s complaint, to require any action by the utility.  (footnote omitted). 

478 A.2d at 949.

The statutory definition of “service” is to be broadly construed.[footnoteRef:1]  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm’n, 654 A.2d 72 (Pa. Cmwlth. 1995).   [1:  	“Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . . .  66 Pa.C.S. § 102.  
] 


There remain factual questions in this case that have not yet been answered and that should be addressed in a formal proceeding.  Specifically, there are questions regarding how the LRBSA are charging their customers related to the PAWC charges.  Further, there are questions regarding how the Company interacts with other entities such as the LRBSA.  Therefore, it would be premature to dismiss the matters without allowing the Complainants in these cases to further develop the record.

Moreover, the Commission has expressed the concern that, in general, complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.  In this vein, it would be inappropriate to grant the Company’s request that the Complaints be fully dismissed before the Complainants have had full due process in these cases.  

ORDER

		THEREFORE,

		IT IS ORDERED:

1. That the Motion for Judgement on the Pleadings as filed by Pennsylvania American Water Company is denied, and;

1. That the matters should be scheduled for a prehearing conference as soon as allowed by the presiding officer’s schedule.  

[bookmark: _Hlk10719696]Date:  January 4, 2024							/s/			
								Marta Guhl
								Administrative Law Judge
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