BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Bhavin Patel		:
							:
	v.						:		C-2023-3038563
		:	
UGI Utilities, Inc.—Gas Division		:



[bookmark: _Hlk54619669]INTERIM ORDER 
ON THE MOTION FOR SUMMARY JUDGMENT 

	On August 17, 2023, the Complainant submitted a Direct Written Statement to support his Complaint in this matter.  

		On August 31, 2023, the Company filed a Motion for Summary Judgment.  The Company alleged that the Complainant has failed to establish that there was any factual dispute in this case.  Further, the Complainant requested monetary damages which the Commission does not have jurisdiction to grant.     

		The Motion for Summary Judgment contained a Notice to Plead directing the Complainants to file a response within 20 days of service.  As of the date of this order, no response was filed.  

		On September 25, 2023, the Company filed its written Rebuttal Testimony which included the following:

· UGI Gas Statement No. 1R – Rebuttal Testimony of John D. Taylor, with Exhibits JDT-1R and JDT-2R 
· UGI Gas Statement No. 2R – Rebuttal Testimony of Kimberly M. Bassininsky, with Exhibits KMB-1R through KMB-5R.

On October 6, 2023, the Company filed a Motion to Stay the proceedings until a decision was made on the Motion for Summary Judgment.  The stay was granted on October 16, 2023.   

		This matter is now ripe for a ruling on the Motion for Summary Judgment.
		
DISCUSSION

With regard to UGI’s Motion for Summary Judgment, the Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code Chapters 1, 3 and 5, provide for the filing of motions for summary judgment and judgment on the pleadings.  In particular, Section 5.102 of the Commission’s Rules provides in relevant part:

§ 5.102 Motions for summary judgment and judgment on the pleadings.

1. Generally.  After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.

* * *

(d) 	Decisions on Motions.

1. Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

(2)  	Standard for grant or denial in part.  The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with the affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law on one or more but not all outstanding issues.

52 Pa.Code § 5.102(a), (d)(1) and (d)(2).  When disposing of a motion for summary judgment, the record must be examined in the light most favorable to the nonmoving party.  First Mortgage Co. of Pennsylvania v. McCall, 313 Pa. Superior Ct. 54, 56, 459 A.2d 406, 408 (1983).  To avoid the motion for summary judgment, the nonmoving party must set forth facts showing that there is a genuine issue for trial.  Id. at 58-59.

The Company argues the Commission must strike Complainant’s request for monetary damages because the Commission lacks the jurisdiction to award them.

		Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.[footnoteRef:1]   The Commission cannot exceed its jurisdiction and must act within it.[footnoteRef:2]   Jurisdiction may not be conferred by the parties where none exists.[footnoteRef:3]    [1:  	Hughes v. PA State Police, 619 A.2d 390 (1992), alloc. denied, 637 A.2d 293 (1993).    ]  [2: 
 	City of Pittsburgh v. Pa. Public Utility Commission, 43 A.2d 348 (Pa.Super. 1945).  ]  [3: 
 	Roberts v. Martorano, 235 A.2d 602 (1967).  
] 

		
		The courts of Pennsylvania have long recognized that the reasonableness, adequacy, and sufficiency of public utility service are within the exclusive original jurisdiction of the Commission.[footnoteRef:4]  However, Pennsylvania courts have also held that the enforcement powers of the Commission do not include the power to award monetary damages.[footnoteRef:5]   The Court of Common Pleas retains original jurisdiction over suits for monetary damages.[footnoteRef:6]     [4:  	See, Duquesne Light Company v. Monroeville Borough, 449 Pa. 573, 298 A.2d 252 (1972); Behrend v. Bell Telephone Company, 431 Pa. 63, 243 A.2d 346 (1968); Elkin v. Bell Telephone Company, supra.
]  [5:  	Elkin v. Bell, 420 A.2d 371 (1980); Feingold v. Bell of Pa., 383 A.2d 791 (1978); see Nagy v. Bell Tel. Co., 436 A.2d 701 (Pa. Super. 1981).
]  [6:  	Behrend v. Bell Tel. Co., 363 A.2d 1152 (Pa. Super 1976).] 


		In this proceeding, Complainant explicitly requests the Commission order the Company reimburse him for additional damages due to the assessment of the Weather Normalization Adjustment (WNA).  This portion of the Complainant’s request is stricken from the record and dismissed without hearing because the Commission lacks jurisdiction to award monetary damages.  

		The Company contends that there is no factual dispute in this matter and therefore, a hearing is not necessary in this case.  However, it should be noted that the Complainant is pro se and has had difficulty in presenting his case in this matter.  While his Written Direct Statement may not include any factual dispute, it is clear that the Complainant is arguing that the WNA is unjust and unreasonable.  Therefore, a legal dispute in this case still remains and the parties should have an opportunity at a hearing to move their written statements into the record and cross-examine witnesses, as well as present any arguments that they may have.  Further, the Complainant may have additional information to provide that he did not in his written statement due to his unfamiliarity with the process.  

Moreover, the Commission has expressed the concern that, in general, complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.  In this vein, it would be inappropriate to grant the Company’s request that the Complaint be fully dismissed before the Complainant has had full due process in this case.  

ORDER

		THEREFORE,

		IT IS ORDERED:

1. That the Motion for Summary Judgment as filed by UGI Utilities, Inc.—Gas Division is granted in part and denied in part, and;

1. That the Complainant’s requested relief for monetary damages is stricken from the case and dismissed without a hearing, and ;

1. That the remaining issues should be scheduled for hearing as soon as allowed by the presiding officer’s schedule.  

[bookmark: _Hlk10719696]Date:  January 4, 2024							/s/			
								Marta Guhl
								Administrative Law Judge
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