BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



David Maloney					:	
							:
	v.						:		C-2019-3007460									:
Metropolitan Edison Company			:



RULE TO SHOW CAUSE 
WHY THE FORMAL COMPLAINT SHOULD NOT BE DISMISSED

This Order is issued pursuant to the authority granted to presiding officers at 
52 Pa. Code § 5.483 (relating to authority of presiding officers to regulate the course of the proceeding), and directs that the Complainant, David Maloney, show cause why the Formal Complaint should not be dismissed.  

Abbreviated Procedural Background

On January 24, 2019, David Maloney (“Mr. Maloney”) filed a Formal Complaint against Metropolitan Edison Company (“Met Ed”) with the Pennsylvania Public Utility Commission (“Commission”).  In his Complaint, Mr. Maloney objected to the installation of a smart meter at 320 Merkle Road, Boyertown, Pennsylvania (“Location 1”) and 304 Merkle Road, Boyertown, Pennsylvania (“Location 2”).

On February 13, 2019, Met Ed filed an Answer with New Matter to the Complaint, wherein it denied the material allegations of the Complaint.  Met Ed also filed Preliminary Objections on the same date.  Met Ed sought dismissal of the Complaint arguing that Met Ed is required by law to install a smart meter at the locations in question.

On March 20, 2019, a Motion Judge Assignment Notice was issued assigning Administrative Law Judge (“ALJ”) Jeffrey Watson as presiding officer to this proceeding.  
On May 1, 2019, ALJ Watson denied Met Ed’s Preliminary Objections.

On July 23, 2019, Met Ed filed a Motion to Compel, requesting that ALJ Watson order Mr. Maloney to respond to Met Ed’s discovery requests.

On July 26, 2019, ALJ Watson issued an Interim Order establishing a litigation schedule.  The litigation schedule provided deadlines by which the parties were to exchange fact and expert witness information, to complete discovery, and to file a status report with the Commission.

On July 31, 2019, ALJ Watson issued an Interim Order granting Met Ed’s Motion to Compel and ordered Mr. Maloney to serve upon counsel for Met Ed, full and complete responses to all of Met Ed’s discovery requests.

On September 10, 2019, Met Ed filed a Motion to Dismiss, averring, inter alia, that Mr. Maloney failed to provide his witness information to Met Ed in violation of the July 26, 2019, Interim Order; and failed to provide timely objections or responses to Respondent’s discovery requests in violation of the July 31, 2019, Interim Order.  

On September 18, 2019, Mr. Maloney filed a Response to Met Ed’s Motion to Dismiss.

On October 22, 2019, ALJ Watson issued an Interim Order holding the Motion to Dismiss filed by Met Ed in abeyance and providing Mr. Maloney with another opportunity to comply with the Interim Order granting Respondent’s Motion to Compel entered on July 31, 2019, and the Interim Order requiring the exchange of witness information entered on July 26, 2019.

On December 10, 2019, Met Ed filed a status report stating that Met Ed had received no responses to its discovery requests from Mr. Maloney and requested that its Motion to Dismiss be granted.
On December 13, 2019, ALJ Watson issued an Interim Order providing a final extension of time for Mr. Maloney to provide full and complete responses to Met Ed’s discovery requests, to exchange witness information, and to file a status report.  The deadline for Mr. Maloney to comply with this Interim Order was January 3, 2020.

On January 9, 2020, Met Ed filed a status report stating that it received partial responses to its discovery requests from Mr. Maloney and suggesting that a prehearing conference would be beneficial to ascertain Mr. Maloney’s intent with respect to the presentation of witnesses in this matter.

 On March 3, 2020, a Petition for Protective Order was filed by Met Ed.

On March 9, 2020, Mr. Maloney filed an Amended Complaint against Met Ed with the Commission.  Mr. Maloney again objected to the installation of a smart meter at Location 1 and Location 2, arguing that the installation of a smart meter at these locations would be in violation of Sections 1501 and 1502 of the Code, 66 Pa.C.S. §§ 1501, 1502, the Americans with Disabilities Act, and the Fair Housing Act.  Mr. Maloney again argued that Act 129 did not mandate smart meter installation. 

On March 30, 2020, Met Ed filed an Answer with New Matter to Mr. Maloney’s Amended Complaint, denying the material allegations of the Amended Complaint.  Met Ed, in summary, asserted that its smart meters are safe and that it is required by Act 129 to install smart meters at Locations 1 and 2.

		On November 4, 2020, in response to the Commonwealth Court of Pennsylvania’s Opinion entered in Povacz, et al. v. Pa. Pub. Util. Comm’n., 241 A.3d 481 (Pa. Cmwlth. 2020), the Commission entered an Order and Notice, at Docket No. M-2009-2092655, pursuant to 66 Pa.C.S. § 501, instituting a stay of certain formal complaint proceedings then-pending before the Commission involving challenges to electric distribution company deployment of smart meter technology as being in violation of Section 1501 of the Code.  See, Smart Meter Procurement and Installation, No. M-2009-2092655 (Order entered Nov. 4, 2020).  The stay was applied to this instant case.

		On November 14, 2023, in response to the Supreme Court of Pennsylvania’s Opinion entered in Povacz, et al. v. Pa. Public Utility Commission, 280 A.3d 975 (Pa. 2022), the Commission lifted the stay implemented on November 4, 2020.  See, Smart Meter Procurement and Installation, No. M-2009-2092655 (Order entered Nov. 14, 2023).[footnoteRef:1] [1:  	An abbreviated summary of the Povacz decisions was included in the December 15, 2023, Prehearing Conference Order issued to the parties, and will not be repeated here.] 


On November 20, 2023, a Notice was issued to the parties changing the assigned presiding officer in this matter from ALJ Jeffery Watson to the undersigned, ALJ Alphonso Arnold III.

On November 27, 2023, the Commission issued a Telephonic Prehearing Conference Notice, scheduling this case for a prehearing conference on January 8, 2024.  The Notice directed the parties to call in to a conference line on the date and time of the conference to participate using the method provided in the Notice.

On December 15, 2023, I issued a Prehearing Conference Order to the parties.  The Order informed the parties that the scheduled prehearing conference would be used to discuss outstanding procedural matters and to establish a litigation schedule.  The Order gave the parties the date and time of the conference and directed the parties to call in to a conference line on the date and time of the conference to participate using the method provided in the Order.

On December 18, 2023, a Corrected Telephonic Prehearing Conference Notice was issued.[footnoteRef:2]  The date of the conference and the method by which the parties were to call in to participate was provided to the parties, again, through this Notice. [2:  	The November 27, 2023, Notice provided the parties with information relating to evidentiary hearings, including directions for the submission of exhibits, for the presentation of witnesses, etc.  Given that the meeting scheduled for January 8, 2024, was a prehearing conference and not an evidentiary hearing, this information was removed in the December 18, 2023, Corrected Notice.] 


The November 27, 2023, and December 18, 2023, Prehearing Conference Notices, as well as the December 15, 2023, Prehearing Conference Order, were served to Mr. Maloney at the address that Mr. Maloney listed on his Complaint forms.  None of these documents were returned to the Commission as being undeliverable by the postal authorities.

Failure to Appear at Prehearing Conference and Rule to Show Cause

On January 8, 2024, the prehearing conference was held as scheduled.  Met Ed was represented at the conference represented by Tori L. Giesler, Esquire.  Mr. Maloney did not call in to participate in the conference, even after the conference was delayed until 10:15 a.m. to provide him with additional time to call in.

Therefore, considering Mr. Maloney’s failure to appear at the prehearing conference, Mr. Maloney will be ORDERED TO SHOW CAUSE why the Complaint in the above-captioned matter should not be DISMISSED, as prescribed below.  Further, failure to timely respond to this Rule to Show Cause will result in dismissal of the Complaint.  

In his response, Mr. Maloney may address any relevant argument, but must address: (1) Why Mr. Maloney failed to appear at the January 8, 2024, prehearing conference, and (2) If Mr. Maloney desires to continue the prosecution of this matter.




ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the Complainant, David Maloney, shall file with the Secretary’s Bureau a response to this Rule to Show Cause Why the Formal Complaint Should Not Be Dismissed, by 4:00 p.m., on January 29, 2024.  

2. That the Complainant, David Maloney, shall email to the undersigned at alphonarno@pa.gov and to the Respondent, Metropolitan Edison Company at tgiesler@firstenergycorp.com a copy of his response to this Rule to Show Cause Why the Formal Complainant Should Not Be Dismissed, by 4:00 p.m., on January 29, 2024.  

3. That the failure of the Complainant, David Maloney, to timely respond to this Rule to Show Cause Why the Formal Complaint Should Not Be Dismissed will result in dismissal of the Formal Complaint without a hearing. 



Date:  January 8, 2024							/s/			
								Alphonso Arnold III
								Administrative Law Judge
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