BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Brian Hoeft	 					:	
							:
	v.						:		C-2019-3011586									:
Metropolitan Edison Company			:



PREHEARING CONFERENCE ORDER

This Order is issued pursuant to the Commission’s Order entered on 
[bookmark: _Hlk153272387]November 14, 2023, at Smart Meter Procurement and Installation, No. M-2009-2092655 (Order entered 11/14/2023) (2023 Order).  This Order addresses the further telephonic prehearing conference to be held on February 14, 2024, for the purpose discussed below and reflected in the Ordering paragraphs.[footnoteRef:1]  The parties are advised that failure to appear at the prehearing conference may result in the entry of an Order addressing the procedural matters referenced, herein, and the non-appearing party will be deemed to have waived any objection to such subsequent Order. [1:       	The 2023 Order directs that formal complaints concerning the installation of smart meters pending before the Office of Administrative Law Judge (OALJ) will proceed as directed by the assigned presiding Administrative Law Judge (ALJ).  (Id. at 8).  The record reflects that the 2023 Order was served on the parties. ] 


By way of background, on July 15, 2019, Brian Hoeft (Complainant) filed a formal Complaint against Metropolitan Edison Company (Met-Ed or Respondent).  In that Complaint, Mr. Hoeft alleged that Met-Ed was threatening to cut off his utility service.  Complainant also made additional allegations and requested specific relief with respect to the placement of a smart meter at his residence, specifically:

1. Give more time for resolution through proposed legislation, particularly SB791. 		
2. Give more time for additional actions to be taken for alternative means of 			power generation/distribution. 

3. Give more notice than a written 10 day shut off notice followed soon after by a 			rude phone call at 4:45 PM on a Thursday with 3 day shut off notice to someone 			who dutifully pays their utility bills for years and simply want's to remain “as-is”. 			
4. Extend overbearing and/or capricious deadline which has hot yet been met by 			Act 129. 

5. Postpone “smart” meter installation. See attached writing dated July 5th 2019.

On August 6, 2019, Met-Ed filed an Answer and New Matter to the Complaint.  The New Matter was properly endorsed with a Notice to Plead.  In its Answer, Met-Ed requested a prehearing conference.  In the body of its Answer, Met-Ed stated that it was not seeking to terminate Complainant’s service but also stated that Complainant had failed to cooperate with Met-Ed in the placement of a “smart meter” at his service address.  Met-Ed did clarify that the Notice of Termination of Service was related to Complainant’s refusal to allow placement of the smart meter.  In its New Matter, Met-Ed asserted, as it did in the Answer to the Complaint, that at all times Met-Ed’s actions had been reasonable and had been taken in conformity with the requirements of the law.

Also on August 6, 2019, Met-Ed filed Preliminary Objections to the Complaint, properly endorsed with a Notice to Plead.  In its Preliminary Objections, Met-Ed restated the relevant facts of the case as Met-Ed sees them, and again asserted that at all times Met-Ed’s actions had been reasonable and had been taken in conformity with the requirements of the law and its tariff.  Met-Ed points out that its Smart Meter Deployment Plan (SMP) was approved by the Commission at Docket No. M-2013-2341990, on June 5, 2014.  Met-Ed asserts that Complainant’s only challenge is to smart meter placement at his residence.  Citing Act 129 of 2008, 66 Pa.C.S. § 2806.1 et seq.  Met-Ed contends that it is legally required to place smart meters and argues that the Commission is without authority to override statutory requirements.  Preliminary Objections at ¶ 15.  Met-Ed also denies Complainant’s contention that Act 129 is an “opt in” requirement (and conversely that Complainant may, “opt out,” and so the Complaint is legally insufficient and must be dismissed (Preliminary Objections at ¶¶ 18-19), and that Rules 9 and 20 in Met-Ed’s tariff allows Met-Ed to have access to a customer’s residence for the purpose of providing electric service.  Preliminary Objections at ¶ 25.  Met-Ed asked that the Complaint be dismissed.

On August 23, 2023, Complainant filed an Answer to Met-Ed’s Preliminary Objections, essentially restating his positions and arguments stated in his Complaint,

On September 20, 2019, a prehearing conference was held in this matter to address the Preliminary Objections and the scope of this proceeding.  Complainant appeared and represented himself.  Tori I. Giesler, Esquire, appeared on behalf of Met-Ed.  At that prehearing, the parties agreed to file Briefs and Reply Briefs on issues of Constitutionality of Act 129 raised by Complainant.  Those briefs were subsequently filed by the parties.

On August 17, 2020, I issued an Order addressing the arguments and counterarguments made by the parties in their Briefs and limiting the scope of this proceeding to issues related to the safety issues raised by Complainant.  I directed that further argument would not be heard on the legality of Act 129, its interpretation, or its Constitutionality.  Complainant did not seek interlocutory review of the Order.  This was done, in part, because as this case was progressing, appeals to the Commonwealth Court of Pennsylvania had been filed in other smart meter cases already heard and adjudicated by the Commission.  It was clear that the outcome of those appeals would have a direct bearing on the outcome of this case.

October 22, 2020, a further prehearing conference was held in this case after the issuance of the decision of the Commonwealth Court in Povacz, et al. v. Pa. PUC, 241 A.3d 481 (October 8, 2020) (Povacz I).   Further action in this case was stayed by consent of the parties pending consideration of Povacz I, by the Pennsylvania Supreme Court.  However, the issuance of an Order by the undersigned staying this proceeding became unnecessary because on November 4, 2020, this case was stayed indefinitely by the Commission pending the outcome of the appeal in Povacz, et al. v. Pa. Pub. Util. Comm’n, 280 A.3d 975 (Pa. 2002) and other related smart meter appeals.  See, Smart Meter Procurement and Installation, No. M-2009-2092655 (Order entered 11/4/2020) (Stay Order).   

[bookmark: _Hlk155774732]On August 16, 2022, the Supreme Court of Pennsylvania (Supreme Court) issued an Opinion and Order, Povacz, et al. v. Pa. Public Utility Commission, 280 A.3d 975 (Pa. 2022) (Povacz II), which dealt with consolidated appeals involving the deployment of smart meters by PECO Energy Company. In Povacz II, the Supreme Court reversed the Commonwealth Court’s October 8, 2020 decision in Povacz v. Pa. PUC (241 A.3d 481) (Povacz I), and thereby affirmed the Commission’s March 28, 2019 and May 9, 2019 Orders in Maria Povacz v. PECO Energy Company, C-2015-2475023 (Maria Povacz); Laura Sunstein Murphy v. PECO Energy Company, C-2015-2475726 (Laura Sunstein Murphy); and Cynthia Randall and Paul Albrecht v. PECO Energy Company, C-2016-2537666 (Cynthia Randall).

On November 14, 2023, the Stay Order was lifted by the Commission in, Smart Meter Procurement and Installation, Docket No. M-2009-2092655 (Order adopted November 9, 2023; Order entered November 14, 2023).

		After a review of the record, the decision of the Supreme Court in Povacz II [footnoteRef:2] and the Commission’s 2023 Order, I deem it helpful to hold a prehearing conference to discuss the status of this case, the litigation process, including a litigation schedule, to move forward with this matter, and any other procedural matters.  In particular, the parties are directed to page 5 of the 2023 Order at which the Commission notes the customer’s burden of proof, as explained by the Pennsylvania Supreme Court.   [2:  	Povacz, et al. v. Pa. Pub. Util. Comm’n, 280 A.3d 975 (Pa. 2002).  This case was the basis of the Commission’s Stay Order.] 


ORDER


		THEREFORE,

		IT IS ORDERED:

1. 	That a telephonic prehearing conference will be held on February 14, 2024.

2.         That the parties should be prepared to discuss the status 
of this case, the litigation process to move forward with this matter, including a litigation schedule, and other various procedural matters that may arise.
3.         That the parties are reminded it is the Commission’s policy to encourage 
settlements.  52 Pa. Code § 5.231(a).  The parties are urged to explore this possibility, if possible.

[bookmark: _Hlk155776323]		4.	That the parties are also reminded that failure to appear at the prehearing conference may result in the entry of an Order addressing the procedural matters referenced, above without further notice.



Date:  January 10, 2024							/s/			
								Dennis J. Buckley
								Administrative Law Judge
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