BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Gabriela Andrea Balogh				:
							:		
	v.						:			F-2023-3043661	
							:
Clearview Electric, Inc.				:
PECO Energy Company				:



ORDER
JOINING PECO ENERGY COMPANY AS
AN INDISPENSABLE PARTY IN THIS MATTER

On October 2, 2023, Gabriela Andrea Balogh (Ms. Balogh or Complainant) filed a Formal Complaint (Complaint) against Clearview Electric, Inc. (Clearview or Respondent) alleging that Clearview created an unauthorized account in her name.  Ms. Balogh’s Complaint lists Clearview as the Respondent (see Complaint ¶ 3) but also includes statements that she was in contact with PECO Energy Company (PECO) about this matter as well. (see Complaint ¶ 5).    

On November 9, 2023, Clearview filed an Answer denying the material allegations of the Complaint.

By Hearing Notice dated November 15, 2023, a telephonic hearing was scheduled for January 3, 2024.  

On January 3, 2024, the hearing convened as scheduled.  The Complainant appeared pro se.  Bryce Beard, Esquire, appeared on behalf of Clearview.  Prior to going on the record, I raised the issue of whether PECO should be joined as an indispensable party.  For the reasons set forth herein, I have determined they should be.  

In Pennsylvania, “an indispensable party is one whose rights are so directly connected with and affected by litigation that he must be a party of record to protect such rights, and his absence renders any order or decree of court null and void for want of jurisdiction.”  Columbia Gas Transmission Corp. v. Diamond Fuel Co., 464 Pa. 377, 379 (Pa. 1975).  Failure to join an indispensable party goes to the court’s jurisdiction and, if not raised by the parties, should be raised sua sponte. Posel v. Redevelopment Authority of Philadelphia, 71 Pa. Commw. 115, 121 (1983).  The Pennsylvania Supreme Court has established that “the basic inquiry in determining whether a party is indispensable concerns whether justice can be done in the absence of a third party…In order to make the analysis, however, one must refer to the nature of the claim and the relief sought.”  Cry, Inc. v. Mill Service, Inc., 536 Pa. 462, 486-489 (Pa. 1994).  Adopting the criteria articulated in Mechanicsburg Area School District v. Kline, 494 Pa. 476, 481 (Pa. 1981), the court’s test for determining indispensability involved “at least” the following considerations:

1. Do absent parties have a right or interest related to the claim?
2. If so, what is the nature of that right or interest?
3. Is that right or interest essential to the merits of the issue?
4. Can justice be afforded without violating the due process rights of absent parties?

With regard to the first factor, the allegations raised in the Formal Complaint implicate PECO’s services and practices (enrollment, billing, cancellation of alternative supply services, etc.).  Therefore, PECO has a right or interests to the claim and must be allowed to present a defense to the allegations raised by Ms. Balogh. 

In addition, PECO has a stake in the outcome because of the potential for violations to be found regarding PECO’s services and practices. 

Next, Ms. Balogh specifically names PECO as the company billing her for Clearview’s services, as well as the company that “explained” the situation to her.  Therefore, PECO’s interest is essential to the merits of the case. 

Finally, not joining PECO, when its services and practices are directly involved in this matter would violate the Complainant’s, Clearview’s, and PECO’s due process rights.

The application of the test for determining indispensability as set forth by the Pennsylvania Supreme Court supports finding that PECO Energy Company should be joined as indispensable party in this matter.  Its role and participation in this case are essential. 

		THEREFORE,

		IT IS ORDERED:
	
1. That PECO Energy Company is formally joined as an indispensable party to this proceeding at Docket Number F-2023-3043661.

2. That the Secretary’s Bureau will serve copies of the Formal Complaint and this Order to PECO Energy Company. 

3. That PECO Energy Company shall file an answer to the Complaint filed in this matter within twenty (20) days of service of the Formal Complaint.

4. That the evidentiary hearing on this matter will be rescheduled for a later date.


Date:  January 12, 2024  			/s/			
		F. Joseph Brady
		Administrative Law Judge
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