BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Nancy Colbert						:	
							:
	v.						:		C-2022-3036933									:
PECO Energy Company				:
						


INTERIM ORDER
ESTABLISHING INITIAL LITIGATION SCHEDULE 
		
 Nancy Colbert (Complainant or Ms. Colbert) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO, Respondent or Company) on November 21, 2022, indicating that the reason for the Complaint is “Subversion of the Rule of Law.”  As to the requested relief, she cited a number of state and federal laws, including “Pennsylvania Code Title 52 Public Utilities Chapter 57 Subchapter O Advanced Meter Deployment § 57.251. Purpose; § 57.255. EDC responsibilities regarding advanced metering.” 
   
On December 13, 2022, PECO Energy Company (Respondent or PECO) filed an Answer (Answer) with the Commission.  On December 16, 2022, PECO filed an Amended Answer with New Matter (Amended Answer) with the Commission.  In the Amended Answer, PECO states “it is believed that the Complainant objects to the installation of PECO’s Advanced Metering Infrastructure (“AMI”) meter, also known as a ‘smart meter.”  Furthermore, in the Amended Answer, PECO presents multiple arguments in response to the perceived objection to the installation of a smart meter by Ms. Colbert.
	
		On December 20, 2022, Ms. Colbert filed a Reply to the Answer and Amended Answer with New Matter (Reply) with the Commission.  The Reply articulates Ms. Colbert’s numerous counterarguments to those presented by PECO in the Amended Answer.  Relevant here is a reference to a December 12, 2022 “attempt at forced installation.”  Exhibit A to the Reply clarifies that the reference relates to an effort by PECO to install a smart meter at her home.[footnoteRef:1]   [1:  	Exhibit A to the Reply is a document dated December 12, 2022, indicating that it is from Nancy and James Colbert addressed to PECO, with a copy to the Chairman of the Commission (Memo).  The Memo forbids the installation of any “monitoring, eavesdropping, and surveillance devices on our . . . property” and states that the refusal “applies to and includes to ’Smart Meters’ any activity-monitoring, trespassing devices of any and all kinds.”   See Reply at 23.] 


This matter was assigned to me on January 6, 2023.  In light of the Commission’s November 4, 2020 general stay of all pending smart meter proceedings, on January 10, 2023, I issued an Order staying the proceedings in this matter until further direction by the Commission.

	By Order entered November 14, 2023, at Smart Meter Procurement and Installation Docket No. M-2009-2092655 (November 2023 Order), the Commission lifted the November 4, 2020 general stay of smart meter proceedings and directed the Office of Administrative Law Judge to proceed with pending formal complaint proceedings as directed by the presiding administrative law judge.[footnoteRef:2]   [2:  	The November 2023 Order is available on the Commission’s website www.puc.pa.gov using the document search feature and searching Docket Number M-2009-2092655.
] 


The November 2023 Order was issued consistent with the ruling and guidance provided by the Pennsylvania Supreme Court in Povacz. v. Pa. Public Utility Commission (Povacz II),[footnoteRef:3] a case that resolved many of the outstanding legal issues in many smart meter cases.  In Povacz II, the court held, among other things, that under Act 129, customers have no right to refuse smart meter installation.[footnoteRef:4]  The court further clarified the burden of proof required to support a claim that the installation of a smart meter violates the safe and reasonable service requirement of Section 1501 of the Public Utility Code.[footnoteRef:5]  Specifically, the court held that to prove that a smart meter is unsafe service under Section 1501, a complainant must support that allegation with medical or expert testimony.  A copy of the Supreme Court’s decision can be downloaded here:   [3: 	 	Povacz, v. Pa. Public Utility Commission, 280 A.3d 975 (Pa. 2022).
]  [4: 	 	Id. at 997.  
]  [5: 	 	66 Pa. C.S. § 1501.
] 

https://www.pacourts.us/assets/opinions/SUPREME/out/J-77-A-L-2021mo.pdf 

Given the passage of time, the controversy surrounding smart meter proceedings, and the guidance we have received from the Supreme Court in Povacz II, some preliminary matters must be addressed before I schedule the evidentiary hearing in this matter.  In the ordering paragraphs below, the parties will be ordered to identify any medical or scientific experts they may wish to testify at the hearing.  The Parties will also be directed to confer and agree on mutually agreeable hearing dates or present an alternative recommendation for litigation.  Should the parties not agree on hearing dates, the Office of Administrative Law Judge Scheduling Unit will select a hearing date for this matter.   
	
The Parties are authorized to request and exchange information in accordance with the Commission’s rules of Discovery.  The Commission’s rules of procedure can be found here: https://www.pacodeandbulletin.gov/Display/pacode?titleNumber=052&file=/secure/pacode/data/052/052toc.html&searchunitkeywords=&operator=OR&title=null 


The Parties shall engage in informal discovery whenever and wherever possible in an attempt to resolve any discovery disputes amicably.[footnoteRef:6]  If this process fails, the Parties have recourse to the Commission’s procedures for formal discovery, as herein modified.[footnoteRef:7]  The Parties must not send me any discovery requests, responses or material or cover letters, unless attached to a motion to compel.  All motions to compel must contain a certification of the Party, or from counsel if represented, regarding the informal discovery undertaken and their efforts to resolve their discovery disputes informally.  If a motion to compel fails to contain such certification, I will direct you to pursue informal discovery. [6:  	52 Pa.Code § 5.322.  
]  [7:  	52 Pa.Code §§ 5.321, et seq.  ] 


		It is expected that the Parties will cooperate.

THEREFORE,

IT IS ORDERED:

1. That on or before March 1, 2024, any Party wishing to present expert testimony (including but not limited to medical, technical, etc.) must provide to the other Party in writing, the name and business address of that expert and a written summary of the expected testimony of that expert.  Each Party shall provide notice to me, via email to my legal assistant, that they have identified an expert and provided the other Party the expert information and summary of expected testimony.  My legal assistant, Pamela McNeal, may be emailed at pmcneal@pa.gov.  If you do not have access to email, you must serve me by mail, addressed to:

Arlene Ashton
Administrative Law Judge
Pennsylvania Public Utility Commission
801 Market Street, Suite 4063 4th Floor
Philadelphia, PA 19107
Fax:  717-231-4764  

2. That the Parties shall confer in an attempt to agree upon proposed dates for a hearing in this case to be held in August of 2024.

3. That counsel for the Company shall file a joint status report on or before April 15, 2024.  The status report shall identify the agreed upon hearing date, to consist of three consecutive days and whether the Parties are requesting a telephonic or in-person hearing.[footnoteRef:8]  In the event the Parties are unable to agree upon a hearing date, the Parties shall include dates that they are NOT available in August 2024.  The Office of Administrative Law Judge will schedule a hearing at a date and time consistent with my schedule and availability.  Requests for a continuance are not likely to be granted absent extraordinary circumstances. [8:  	If the parties elect to have in-person hearings in this matter, the parties are advised that in-person hearings will be held in an available hearing room in Philadelphia.  ] 


4. If the Complainant no longer wish to pursue the Complaint, it may withdrawn by filing a brief letter explaining the desire to withdraw the Complaint.  A letter withdrawing the Complaint should be filed with the Commission’s Secretary’s Bureau.  A copy shall be emailed to me via my legal assistant, Pamela McNeal, at pmcneal@pa.gov.  Again, if you do not have access to email, you must serve me by mail to the address provided in Ordering Paragraph #1.


Date:  January 12, 2024						/s/			
							Arlene Ashton
							Administrative Law Judge
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