BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Jaycinah Simon					:
							:
[bookmark: _Hlk121127702]	v.						:		F-2023-3043721
							:
Philadelphia Gas Works				:



INTERIM ORDER
GRANTING IN PART AND DENYING IN PART 
MOTION FOR JUDGEMENT ON THE PLEADINGS

		On October 10, 2023, Jaycinah Simon (Complainant or Ms. Simon) filed a Formal Complaint (Complaint) against Philadelphia Gas Works (Respondent or PGW).  She checked the box noting that the “incorrect charges are on my bill” and, under “other” wrote by hand “billing error dispute.”  As relief, Ms. Simon requested that PGW be ordered to “validate the alleged debt,” refrain from using non-affiliated third parties to validate the debt, correct any billing errors, cease collection efforts and “provide written proof pursuant to FDCPA.”[footnoteRef:1]  She also requested a payment arrangement. [1:  	The Complainant did not provide a citation or otherwise explain the reference to FDCPA.  As discussed below, based on prior filings by the Complainant with the Commission, it appears that the reference is to a federal statue known as the Fair Debt Collection Practices Act. 15 U.S.C. 1692 et seq.] 


		On November 15, 2023, Respondent filed an Answer and New Matter.  In its Answer, PGW denied the allegations raised in the Complaint.  In New Matter, PGW asserted that the Complaint is barred by the doctrine of collateral estoppel.

		On December 19, 2023, PGW filed a motion for judgment on the pleadings (Motion), wherein PGW requested that the Complainant be denied relief and the Complaint dismissed.  PGW avers that because the Complainant never responded to PGW’s New Matter, the facts set forth in the November 15, 2023, New Matter should be deemed admitted.  PGW contends that the facts to be deemed admitted include the statement that the accuracy of the Complainant’s account balance up to the filing of her Formal Complaint on May 6, 2022, in Jaycinah Simon v Philadelphia Gas Works at Docket No. C-2022-3032428 (2022 Billing Dispute) has already been litigated and is barred by the doctrine of collateral estoppel.  

		The Complainant did not file a response to the Motion.  

Legal Standards

Commission preliminary motion practice is similar to Pennsylvania civil practice regarding the filing of preliminary objections.[footnoteRef:2]   PGW’s motion was filed pursuant to 52 Pa. Code §5.102 which permits the filing of motions for judgment on the pleadings and summary judgment.  When ruling on a motion for judgment on the pleadings, I must view all of the opposing party's allegations as true, and only those facts that the opposing party has specifically admitted may be considered against that party.  In a motion for judgement on the pleadings, I may only consider the pleadings themselves and any documents properly attached thereto.[footnoteRef:3]  I can only grant a motion for judgment on the pleadings if it is clear that there is no genuine issue of fact in dispute and the moving party is entitled to judgment as a matter of law.[footnoteRef:4] [2:  	Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994)]  [3:  	Johnson v. Wetzel, 271 A.3d 547 (Pa. Commw. Ct. 2021).]  [4:  	Id.] 


Disposition

		PGW argues that because the Complainant did not file a response to PGW’s New Matter, the Complainant admitted the allegations therein relating to the 2022 Billing Dispute, including the finality of the Initial Decision issued in that matter.[footnoteRef:5]  In support of its argument, PGW cites Commission regulation 5.63(b), which provides that "Failure to file a timely reply to new matter may be deemed in default, and relevant facts stated in the new matter may be deemed to be admitted") 52 Pa. Code § 5.63(b) and Stefanowicz v. Pennsylvania-American Water Co., C-20078165 (Order entered May 22, 2008). [5:  	Commission records confirm PGW’s assertion that on January 11, 2023, Administrative Law Judge Heep issued an Initial Decision at Docket No. C-2022-3032428, denying the Complainant’s allegation that there were incorrect charges on her bills for gas service through the date the Formal Complaint was filed in that matter.  The Commission issued a Final Order at Docket No. C-2022-3032428, denying and dismissing the allegation that there were incorrect charges on the Complainant’s bills for gas service on February 21, 2023.  Docket No. C-2022-3032428 was closed on March 2, 2023.
] 


		I agree and find that the allegations raised in PGW’s New Matter will be deemed admitted by the Complainant.

		In its Motion, PGW also argues that the Complainant barred from re-litigating a prior final order of the Commission under Section 316 of the Code, which provides “Whenever the Commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.  66 Pa.C.S. § 316.  Furthermore, PGW argues that the doctrine of collateral estoppel prevents a question of
law or an issue of fact that has been once litigated and adjudicated finally in a court of competent
jurisdiction from being relitigated in a subsequent suit.  

PGW contends that this case and the issue presented in the 2022 Billing Dispute reflect the four conditions necessary for this doctrine to apply in this case.  PGW points out that: (1) the issue decided in the 2022 Billing Dispute is identical with the one presented in the later action; (2) there was a final judgment on the merits in 2022 Billing Dispute; (3) the Complainant was a party to the 2022 Billing Dispute; and (4) the Complainant had a full and fair opportunity to litigate the issues in question in the prior action. Day v. Volkswagonwerk Aktiengesellschaft, 464 A.2d 1313, 1319.  

As PGW observes, as a doctrine of issue preclusion, collateral estoppel seeks to prevent the re-litigation of a finally litigated issue in a subsequent proceeding between the same parties. Baker v. Pa. Human Relations Comm'n, 462 A.2d 881 (Pa. Cmwlth. 1983).  Commission records demonstrate that the Complainant previously litigated a billing dispute with PGW relating to billing for service prior to May 6, 2022, therefore, it is appropriate to grant PGW’s Motion and dismiss the Complaint to the extent that it seeks to re-litigate any claim relating to the period litigated in the 2022 Billing Dispute.  

What is less clear is whether when filing the Complaint, the Complainant sought to contest billing after May 6, 2022.  When completing the Complaint form, the Complainant failed to provide any relevant details as to the amount and/or service period being disputed.  Lacking specific information as to the timeframe or amount being disputed by Ms. Simon, we are left to speculate as to the scope of the Complaint, which was filed on October 11, 2023 and, theoretically, could include PGW billing from an unknown date after May 6, 2022 through October 11, 2023.

I am mindful that the Complainant is self-represented.  In Carlock v. The United Telephone Company of Pennsylvania,[footnoteRef:6] the Commission held that, in the normal course, the Commission would not dismiss a complaint of a self-represented person without first providing a hearing during which the self-represented complainant could further explain their position and the factual basis for their complaint.  The Commission expressed the concern that, in general, complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.   [6:  	Docket No. F 00163617 (Order entered July 14, 1993),
] 


Consequently, in the ordering paragraphs below, the Motion is granted in part only; any Complainant claims of a billing dispute with PGW relating to the period up to and including May 6, 2022 are dismissed.  The Motion is denied as to any claim by the Complainant of a billing dispute with PGW relating to the period after May 6, 2022, and any other claims presented in the Complaint.  

The Complainant is reminded that in this proceeding, as the proponent of a rule or order, she bears the burden of proof pursuant to Section 332(a) of the Public Utility Code.  66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that Respondent was responsible for the billing or other issues alleged in the Complaint, as modified by this Order, through a violation of the Public Utility Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA P.U.C. 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654,602 A.2d 863 (1992).  

THEREFORE,

IT IS ORDERED:

1.	That the Motion for Judgement on the Pleadings filed by Philadelphia Gas Works Company is granted in part and denied in part.

2.	That any issues and/or allegations relating to Philadelphia Gas Works billing on or prior to May 6, 2022, are stricken from the Complaint.

3.	That Complainant’s requests for relief based on any issues and/or allegations relating to Philadelphia Gas Works billing or other matters arising on or prior to May 6, 2022 are stricken from the Complaint.



	4.	That the hearing in this matter scheduled for February 1, 2024 shall be limited to the scope set forth in this Order and shall proceed, as scheduled.


Date:  January 17, 2024	 				/s/				
								Arlene Ashton
								Administrative Law Judge
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