BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Keisha Truax 						:
							:		
	v.						:		C-2020-3023039
							:
West Penn Power Company	:


INTERIM ORDER
ESTABLISHING AN INITIAL LITIGATION SCHEDULE

	On November 27, 2020, the Complainant filed a formal complaint against West Penn Power Company (West Penn Power) alleging that the smart meter installed at her service address needs to be removed, citing a number of health conditions, including EMF sensitivity, which are exacerbated by Wifi and cellular radiation.

	On November 4, 2020, in view of the appellate court litigation surrounding smart meters, the Commission issued a general stay of all smart meter proceedings pending before it.  By letter dated December 21, 2020, West Penn Power noted that the Commission stay was in place and that it would file an answer to the complaint when the stay was lifted by the Commission.[footnoteRef:1] [1: 	 	The Office of Administrative Law Judge served a notice on January 28, 2021, assigning the complaint to me.
] 


	On August 16, 2022, the Pennsylvania issued a decision in Povacz v. Pa. Public Utility Commission(Povacz II).[footnoteRef:2]  In Povacz II, the Pennsylvania Supreme Court resolved many of the outstanding legal issues in many smart meter cases.  The court held, among other things, that under Act 129, customers have no right to refuse smart meter installation.[footnoteRef:3]  The court further clarified the burden of proof required to support a claim that the installation of a smart meter violates the safe and reasonable service requirement of Section 1501 of the Public Utility Code.[footnoteRef:4]  Specifically, the court held that to prove that a smart meter is unsafe service under Section 1501, a complainant must support that allegation with medical or expert testimony. [2: 	 	Povacz, v. Pa. Public Utility Commission, 280 A.3d 975 (Pa. 2022)(Povacz II). A copy of the Supreme Court’s decision can be downloaded here:  https://www.pacourts.us/assets/opinions/SUPREME/out/J-77-A-L-2021mo.pdf.
]  [3: 	 	Id. at 997.  
]  [4: 	 	66 Pa. C.S. § 1501.] 


	By order entered November 14, 2023, the Commission lifted the general stay of smart meter proceedings and directed the Office of Administrative Law Judge to proceed with pending formal complaint proceedings as directed by the presiding administrative law judge.

	West Penn Power filed an Answer and New Matter on December 4, 2023.  Penelec admitted that a smart meter was installed at the Complainant’s service address, but denied the allegation that the installation of the smart meter violated any law or that it was permitted or required to remove the smart meter.

	West Penn Power also filed Preliminary Objections. West Penn Power’s preliminary objection is based on the allegation that the Complainant no longer lives at the service address.  West Penn Power also alleged that the Complaint is legally insufficient because the relief requested by the Complainant cannot be granted.

	By interim order entered on December 18, 2023, I dismissed the preliminary objection based on the allegation that the Complainant no longer lives at the service address because preliminary objection was not the correct motion to file to address that allegation.  I held ruling on the preliminary objection based on the legal insufficiency of the claims in the complaint in abeyance.

	No further motion has been filed by West Penn Power.  Therefore, a litigation schedule is established as set forth  below.
	Normally, it is Commission practice to schedule a consumer complaint for a hearing once the answer to the complaint has been filed.  However, given the passage of time and the controversy surrounding smart meter proceedings, departure from normal practice is justified.  In the ordering paragraphs below, the Parties will be ordered to identify any medical or scientific experts they may wish to testify at the hearing.  The Parties will also be directed to confer and agree on mutually agreeable hearing dates or present an alternative recommendation for litigation. 

	The Parties are authorized to request and exchange information in accordance with the Commission’s rules of discovery.  The Commission’s rules of procedure can be found here:  
https://www.pacodeandbulletin.gov/Display/pacode?titleNumber=052&file=/secure/pacode/data/052/052toc.html&searchunitkeywords=&operator=OR&title=null 

	The Parties shall engage in informal discovery whenever and wherever possible in an attempt to resolve any discovery disputes amicably.  52 Pa.Code § 5.322.  If this process fails, the Parties have recourse to the Commission’s procedures for formal discovery, as herein modified.  52 Pa.Code §§ 5.321, et seq.  The Parties must not send me any discovery requests, responses or material or cover letters, unless attached to a motion to compel.  All motions to compel must contain a certification of the Party, or from counsel if represented, regarding the informal discovery undertaken and their efforts to resolve their discovery disputes informally.  If a motion to compel fails to contain such certification, I will direct you to pursue informal discovery.

	It is expected that the Parties will cooperate.

	THEREFORE,

	IT IS ORDERED:

	1.	That on or before March 25, 2024, any Party wishing to present expert testimony (including but not limited to medical, technical, etc.) must provide to the other Party in writing, the name and business address of that expert and a written summary of the expected testimony of that expert.  Each Party shall provide notice to me that they have identified and expert and provided the other Party the expert information and summary of expected testimony by email to malong@pa.gov.

	2.	That the Parties shall confer in an attempt to agree upon proposed dates for a hearing in this case to be held in June or July of 2024. 

	3.	That counsel for the Company shall file a joint status report on or before May 9, 2024.  The status report shall identify the agreed upon hearing date, to consist of three consecutive days and whether the Parties are requesting a telephone or in-person hearing.  In the event the Parties are unable to agree upon a hearing date, the Parties shall include dates that they are NOT available in July 2024.  The Office of Administrative Law Judge will schedule a hearing at a date and time consistent with my schedule and availability.  Requests for a continuance are not likely to be granted absent extraordinary circumstances.

	4.	If the Complainant no longer wishes to pursue the complaint, they may withdraw it by filing a brief letter explaining their wish to withdraw the complaint.  A letter withdrawing the complaint should be filed with the Commission’s Secretary’s Bureau and served on opposing counsel.  A copy shall be emailed to the presiding administrative law judge at malong@pa.gov. 

Date: January 23, 2024				_______/s/_______________________
						Mary D. Long
						Administrative Law Judge


2

C-2020-3023039 - KEISHA TRUAX v. WEST PENN POWER COMPANY 

KEISHA TRUAX
WEST PENN POWER
106A FRONT STREET
CHICORA PA  16025
724-607-1077
keisha.l.truax@gmail.com
Accepts eService 

TORI L GIESLER ESQUIRE
LAUREN M LEPKOSKI ESQUIRE
FIRSTENERGY
2800 POTTSVILLE PIKE
PO BOX 16001
READING PA  19612-6001
610-921-6658
610-921-6203
tgiesler@firstenergycorp.com
llepkoski@firstenergycorp.com
Accepts eService 

