BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Application of Heartland Medical Transportation, Inc.	:
to Expand its Territory as a Paratransit Carrier			:		A-2023-3041628
in the Commonwealth of Pennsylvania			:


		
INTERIM ORDER GRANTING REQUEST TO RESCHEDULE HEARING

	This Order is issued pursuant to the authority granted to presiding officers at 52 Pa. Code § 5.483 (relating to authority of presiding officers to regulate the course of the proceeding) and grants the 	request of Heartland Medical Transportation, Inc. (“Applicant” or “Heartland Medical”) to reschedule the hearing.

Procedural History

	On June 22, 2023, Heartland Medical filed an “Application for Motor Common Carrier of Persons in Paratransit Service” (“Application”) with the Pennsylvania Public Utility Commission (“Commission”).  The Application sought to allow Heartland Medical to provide paratransit service in: (1) Chester County, Pennsylvania, (2) Montgomery County, Pennsylvania and (3) Bucks County, Pennsylvania.  (Application ¶ 10).

	On July 10, 2023, the Commission issued a letter to Heartland Medical advising that the Application was accepted for filing and docketed, but the letter explained that additional information was needed to proceed with the Application.

	On July 25, 2023, Heartland Medical provided additional information to the Commission regarding the hiring, training and policies for its driver(s) as well as its Statement of Financial Position.

		On August 21, 2023, Bucks County Transport, Inc., Bux-Mont Transportation, Inc., Easton Coach Company, Suburban Transit Network, Inc., and Tri County Transit Service, Inc. (“Joint Protestants”) filed a Joint Protest to the Application.

		On September 18, 2023, an Initial Call-In Telephone Hearing Notice (“Hearing Notice”) was issued scheduling a hearing for November 7, 2023 and assigning me as the presiding officer.

		On September 20, 2023, I issued a Prehearing Order addressing various procedures that would govern the hearing.  

		On October 30, 2023, Attorney Jill Durkin (“Attorney Durkin”), requested a continuance of the November 7, 2023 hearing on behalf of Heartland Medical.  The continuance request indicated that Attorney Tanya C. Leshko (“Attorney Leshko”), counsel for the Joint Protestants, agreed to the continuance request.  

		On October 31, 2023, I responded to counsels, by email, advising that the November 7, 2023 hearing would be cancelled and that they should provide me with mutually agreeable dates to reschedule the hearing by November 17, 2023.

		On November 1, 2023, a Hearing Cancellation Notice was issued officially canceling the November 7, 2023 hearing.

		Neither counsel for Heartland Medical nor counsel for the Joint Protestants contacted the undersigned by November 17, 2023.  

On November 27, 2023, I reached out to counsels again, by email, providing them with some potential dates to reschedule the hearing and advised that the Commission would reschedule the hearing without their input if they did not respond by December 1, 2023.

		Neither counsel for Heartland Medical nor counsel for the Joint Protestants contacted the undersigned by December 1, 2023.

		On December 6, 2023, a second Hearing Notice was issued scheduling a hearing for February 13, 2024.  The Hearing Notice also advised the parties of: (1) the conference telephone number and PIN to call-in and participate in the hearing, (2) how to request a continuance of the hearing and (3) that failure to appear may result in dismissal of the case with prejudice.[footnoteRef:1]  [1:  	The Hearing Notice was served on Attorney Durkin and Mr. Nariman Kerimogli for Heartland Medical by email and First-Class Mail.  The Hearing Notice was eServed on Attorney Leshko for the Joint Protestants.  
] 


		Also, on December 6, 2023, I issued a second Prehearing Order that advised the parties: (1) about the date and time of the hearing, (2) about the conference telephone number and PIN to call-in and participate in the hearing, (3) that the application will be dismissed if the Applicant fails to participate in the hearing and present evidence in support of the application and (4) how to request a continuance of the hearing.  The second Prehearing Order also directed counsels for both Heartland Medical and the Joint Protestants to confer with each by January 30, 2024 regarding witness information and to provide any exhibits for the hearing to each other and myself by February 6, 2024.[footnoteRef:2] [2:  	The Prehearing order was also served on Attorney Durkin and Mr. Nariman Kerimogli for Heartland Medical by email and First-Class Mail.  The Hearing Notice was eServed on Attorney Leshko for the Joint Protestants. ] 


		To date, no exhibits were received from Heartland Medical nor the Joint Protestants.

		On February 13, 2024, the hearing convened as scheduled at 10:00 a.m.  Attorney Leshko appeared on behalf of the Joint Protestants with no witnesses.  Nobody appeared on behalf of the Applicant despite delaying the start time for the hearing for approximately 15 minutes.  At the hearing, Attorney Leshko moved to dismiss the Application and requested that I take judicial notice of the matter at Docket No. A-2023-3041629 wherein the Commission dismissed a separate application of Heartland Medical by Secretarial Letter.  The motion and request were taken under advisement and I advised that the record would remain open until 4:45 p.m. that day to allow Heartland Medical additional time to explain any emergency or other issue that would explain its absence from the hearing.

		Following hearing, at approximately 10:30 a.m., staff from the Office of Administrative Law Judge (“OALJ staff”) advised me that Attorney Durkin called inquiring about whether the hearing was cancelled after not receiving a call back to her prior message.  OALJ staff advised Attorney Durkin to email me and the other party about the issue.  Thereafter, OALJ staff also advised that they found a voicemail from Attorney Durkin left at 8:17 a.m. on February 13, 2023 in which she inquired about whether the hearing was still going to be held at 10:00 a.m. because Attorney Durkin’s client never followed through with this and opposing counsel never submitted anything.  Attorney Durkin requested a call back in the message.

		On February 13, 2024, at 4:16 p.m., Attorney Durkin sent an email to Attorney Leshko and me that stated as follows:

Your Honor,

Please accept my apologies for not being present today at 10:00 a.m. for the above -referenced hearing.

I called the office this morning between 8-8:30 to see if the hearing would still be held in light of the weather and because neither party had yet complied with the requirements or the pre-hearing order that was issued on December 6, 2023.

Neither party contacted each other, either in person or via telephone, prior to January 30, 2024 with reference to the witnesses, nor was there any discussion of relevant documents.

Further, no exhibits or documents were sent by either counsel to the other by February 6, 2024.

When I did not receive a response to my voicemail by 9:15, I assumed the Court was closed and the hearing was off.

I called your office again after I returned to my office and the woman I spoke with told me the hearing had been held and that your office was looking to see if anyone had contacted them on behalf of my client.

When I told her I had left a message earlier this morning, she said she had no way of getting the messages off the phone to know that I had left a message earlier this morning.  

I am humbly requesting that a new hearing date be set so that I may confer with my client and with opposing counsel regarding any witnesses or documents that might have.

Email from Attorney Durkin on February, 13, 2024.

		Also, on February 13,  2024, Attorney Leshko sent an email opposing the request to reschedule based on: (1) the Applicant’s failure to comply with my December 6, 2023 Order advising that the Application would be dismissed if the Applicant failed to participate in the hearing and present evidence, (2) the fact that the Joint Protestants did not intent to file documents or identify witnesses because the evidence to be introduced would have been through cross examination of Applicant’s witness(es) and (3) the Applicant’s inaction is no basis to reschedule the hearing.  Attorney Leshko also re-iterated the request to take judicial notice of the dismissal of the matter involving Applicant at Docket No. A-2023-3041629.   
		          
		It is noted that the physical office for the Commission located in Harrisburg, PA was closed on February 13, 2024 due to a weather-related event.  However, pursuant to Commission policy, business continued via telework.

Discussion

		Commission regulations provide, in pertinent, as follows when a party fails to appear in a proceeding:
		
(a)  After being notified, a party who fails to be represented at a scheduled conference or hearing in a proceeding will:
   (1)  Be deemed to have waived the opportunity to participate in the conference or hearing.
   (2)  Not be permitted thereafter to reopen the disposition of a matter accomplished at the conference or hearing.
   (3)  Not be permitted to recall witnesses who were excused for further examination.

52 Pa. Code § 5.245.

		In this case, the Applicant was notified of the date and time of the hearing, the information to call into and participate in the hearing and how to request a continuance of the hearing by both the Hearing Notice and Prehearing Order issued on December 6, 2023, which were served on the Applicant by both email and First-Class Mail.  The Prehearing Order also advised the Applicant that, “[t]he application will be dismissed if the Applicant fails to participate in the hearing and present evidence in support of the application.”

		Thus, it is clear that the Applicant had notice of the hearing and the consequences for failing to appear and present evidence.  As such, the Applicant’s failure to appear could justify dismissal of the application unless it was unavoidable.[footnoteRef:3]  In this case, the explanation offered by Attorney Durkin was essentially confusion over whether the hearing would be held as a result of a weather-related office closing and other inaction by the parties related to exchanging witness information and exhibits.  I do not find Attorney Durkin’s excuses particularly compelling since the best way to check on the status of the hearing would have been to call into the hearing at the scheduled time or to emailed both me and the other party prior to the hearing.  Nonetheless, there was at some basis for confusion on the status of the hearing based the weather-related closing of the Commission’s physical office building on the day of the hearing and not receiving a call back from OALJ staff prior to the hearing.  Accordingly, I will reschedule the hearing to allow the Applicant a final chance to have the hearing.  [3:   	It is also noted that neither the Applicant nor the Joint Protestants complied with directives in the Prehearing Order to exchange witness information by January 30, 2023 and to provide exhibits to each other and to me by February 6, 2024.  ] 



THEREFORE,

		IT IS ORDERED:

1. That Heartland Medical Transportation, Inc.’s Request to Reschedule the Hearing in Application of Heartland Medical Transportation, Inc. to Expand its Territory as a Paratransit Carrier in the Commonwealth of Pennsylvania at Docket No. A-2023-3041628 is granted;

2. That the Joint Protestants’ Motion to Dismiss in Application of Heartland Medical Transportation, Inc. to Expand its Territory as a Paratransit Carrier in the Commonwealth of Pennsylvania at Docket No. A-2023-3041628 is denied;

3. That the Joint Protestants’ request to take judicial notice of the dismissal in the matter at Docket No. A-2023-3041629 is held in abeyance and may be raised in the rescheduled hearing;

4. That an initial call-in telephonic hearing will be rescheduled in Application of Heartland Medical Transportation, Inc. to Expand its Territory as a Paratransit Carrier in the Commonwealth of Pennsylvania at Docket No. A-2023-3041628 in accordance with Commission practice and procedure. 


Dated:  February 16, 2024				_______________/s/__________________
							Chad L. Allensworth
							Administrative Law Judge
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