BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Laura Farina						:
							:		C-2022-3030803
	v.						:		
							:
Metropolitan Edison Company 	:



ORDER 
ESTABLISHING LITIGATION SCHEDULE

On December 9, 2021, Laura Farina (Ms. Farina or Complainant) filed a Formal Complaint against Metropolitan Edison Company (Met-Ed).  The Formal Complaint was served on Met-Ed on February 9, 2022.  The Complainant alleges that Met-Ed’s smart meter is unsafe and unhealthy.  As relief, Ms. Farina requests that the smart meter be replaced with an analog meter at no cost, and that she not be charged a monthly fee for having an analog meter. 

On March 2, 2022, Met-Ed filed a letter, stating that Met-Ed would respond to the formal complaint when the Commission lifts its stay on smart meter formal complaint proceedings at Docket No. M-2009-2092655.[footnoteRef:1]   [1:  	By Order entered November 4, 2020, the Commission ordered that any formal complaint filed with the Commission on or after November 4, 2020, challenging an electric distribution company’s deployment of smart meter technology as being in violation of 66 Pa.C.S. § 1501 is to be stayed until the Commission takes further action to lift the stay.  See, Smart Meter Procurement and Installation, Docket No. M-2009-2092655 (Order entered November 4, 2020).  
] 


On April 5, 2023, Ms. Farina filed a letter with the Commission inquiring about the status of her case.

On May 11, 2023, I was assigned to preside over this proceeding.  Also on May 11, 2023, I issued an order advising the parties that this matter was stayed until further direction by the Commission. 

	By order entered November 14, 2023, the Commission lifted the general stay of smart meter proceedings and directed the Office of Administrative Law Judge to proceed with pending formal complaint proceedings as directed by the presiding administrative law judge.

On December 4, 2023, Met-Ed filed an answer and new matter to the Complaint.  In the answer, Met-Ed denied that the smart meter installed at Ms. Farina’s service location is unsafe or unhealthy.  Met-Ed further alleges that it is legally required to install the smart meter, and that a customer cannot opt-out of, or rescind, a smart meter installation.   In its new matter, Met-Ed asserts that, consistent with the Pennsylvania Supreme Court’s decision in Povacz, [footnoteRef:2] Met-Ed customers may only receive a smart meter related accommodation ordered by the Commission if they are able to establish a violation of 66 Pa.C.S. § 1501.  Met-Ed further asserts that it is willing and available to discuss with Complainant the option under its tariff that a customer may request that the meter be relocated to a mutually agreeable location, subject to the customer bearing the related expenses.[footnoteRef:3]  However, Met-Ed reiterates that its tariff does not allow customers, such as Complainant, to opt-out of the smart meter installation.  Met-Ed’s new matter included a notice to plead.  The Complainant did not file a reply to Met-Ed’s new matter. [2:  	Povacz v. Pa. PUC, 2022 Pa. LEXIS 1598 (Pa. 2022).  In Povacz, the Pennsylvania Supreme Court resolved many of the outstanding legal issues in many smart meter cases.  The court held, among other things, that under Act 129, customers have no right to refuse smart meter installation.  Id. at 997.  The court further clarified the burden of proof required to support a claim that the installation of a smart meter violates the safe and reasonable service requirement of Section 1501 of the Public Utility Code.  66 Pa. C.S. § 1501.  Specifically, the court held that to prove that a smart meter is unsafe service under Section 1501, a complainant must support that allegation with expert testimony.  Id. at 1006.
		 ]  [3:  	See Met-Ed Tariff Rule 4, Electric Pa. P.U.C. No. 52, Original Page 32. 
] 


On January 5, 2024, the Commission issued a telephonic prehearing conference notice setting a call-in telephonic prehearing conference for this matter for March 1, 2024 at 10:00 a.m.  In anticipation of that prehearing conference, I issued a prehearing conference order on January 5, 2024, setting forth various rules that would govern the March 1, 2024 prehearing conference.

The March 1, 2024 prehearing conference was held as scheduled.  Counsel for Met-Ed, Daniel Garcia, appeared at the prehearing conference.  Ms. Farina did not appear.[footnoteRef:4]  As was stated in the prehearing conference order, failure of a party to participate in the conference, after being served with notice of the date, time, and location thereof, without good cause shown, shall constitute a waiver of all objections to the agreements reached, and an order or ruling with respect thereto.  52 Pa.Code § 5.222(e).  Accordingly, at the prehearing conference, I directed that, before an evidentiary hearing is scheduled, several steps should take place, including identification of expert witnesses.  Use of expert testimony in claims involving the safety of smart meters and RF emissions is a requirement as stated by the Pennsylvania Supreme Court in Povacz.  The parties will be ordered to identify by April 26, 2024 any experts they may wish to provide testimony in this proceeding.  During the prehearing conference, I also granted counsel for Met-Ed’s request that written testimony be permitted in this proceeding.  Use of written testimony in Commission proceedings is encouraged, especially in connection with the testimony of expert witnesses.  52 Pa. Code § 5.412.  Written direct testimony and proposed exhibits will be due by June 14, 2024, and written rebuttal testimony and proposed exhibits will be due by July 19, 2024.  Parties are also directed to confer and propose to me evidentiary hearing dates for August and/or September 2024.[footnoteRef:5]   [4:  	The prehearing conference convened at 10:00 a.m. but did not start until 10:15 a.m. to provide Ms. Farina additional time to appear.
]  [5:  	To be clear, I expect parties will move for admission of their written testimony and proposed exhibits at an evidentiary hearing, where testimony will also be subject to cross examination.
] 


The parties are reminded that, per the Pennsylvania Supreme Court’s decision in Povacz, a customer cannot successfully present a prima facie case involving an alleged violation of 66 Pa.C.S. § 1501 unless that customer presents appropriate expert scientific and medical testimony.   

The parties are authorized to request and exchange information in accordance with the Commission’s rules of discovery.  The Commission’s rules of procedure can be found here:  

https://www.pacodeandbulletin.gov/Display/pacode?titleNumber=052&file=/secure/pacode/data/052/052toc.html&searchunitkeywords=&operator=OR&title=null 

The parties shall engage in informal discovery whenever and wherever possible in an attempt to resolve any discovery disputes amicably.[footnoteRef:6]  If this process fails, the parties have recourse to the Commission’s procedures for formal discovery.[footnoteRef:7]  The parties must not send me any discovery requests, responses or material or cover letters, unless attached to a motion to compel.  All motions to compel must contain a certification of the party, or from counsel if represented, regarding the informal discovery undertaken and their efforts to resolve their discovery disputes informally.  If a motion to compel fails to contain such certification, I will direct you to pursue informal discovery.  It is expected that the parties will cooperate. [6:  	52 Pa.Code § 5.322.  
]  [7:  	52 Pa.Code §§ 5.321, et seq.  ] 


Finally, the parties are reminded that Commission policy promotes settlements.  52 Pa. Code §5.231(a).  The parties are encouraged to commence settlement discussions amongst themselves for this proceeding as early as possible.  Even if the parties are unable to settle this case, they may still resolve some of the questions or issues during their discussions.  The parties are also reminded that the presiding officer may participate in settlement discussions upon agreement of all parties.  52 Pa. Code § 5.223(c); see also, 52 Pa. Code § 5.231(c).  

If either party has any procedural questions regarding this order, you may contact me at jcoogan@pa.gov.  However, please make sure you include the other party on any communications you send to me.

		THEREFORE,

		IT IS ORDERED:

1. That on or before April 26, 2024, any party wishing to present expert testimony must provide to the other party in writing, the name and business address of each expert and a written summary of the expected testimony of each expert.  Each party shall provide notice to me at jcoogan@pa.gov that they have identified an expert or experts and provided the other party the expert information and summary of expected testimony.  

2. That on or before June 14, 2024, parties shall file written direct testimony and proposed exhibits.
3. That also on or before June 14, 2024, Parties shall send to me either separate status reports or a joint status report.  The status report(s) shall identify any agreed upon hearing dates and whether the parties are requesting a telephonic or in-person hearing.[footnoteRef:8]  Parties should identify at least three agreed upon separate hearing dates in August or September 2024.  Parties should state whether they believe more than one day of hearings is necessary.  In the event the parties are unable to agree upon hearing dates, the parties shall include dates that they are not available in August and September 2024.  The Office of Administrative Law Judge will schedule a hearing at a date and time consistent with my schedule and availability.  The status report may also include a report on any other procedural matters that parties believe may facilitate this proceeding. [8:  	If the parties elect to have in-person hearings for this matter, those hearings will be held in an available hearing room in Harrisburg.  ] 


4. That on or before July 19, 2024, parties shall file written rebuttal testimony and proposed exhibits.

5. That parties adhere to the Commission’s requirements for the preparation and filing of written testimony at 52 Pa.Code § 5.412.  Written testimony must be accompanied by all exhibits to which it relates.  The above-stated dates are in-hand dates for service on the parties and the presiding officers.  
[bookmark: _Hlk505862083]

Date:  March 1, 2024							/s/			
							John M. Coogan
							Administrative Law Judge
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