BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Steven Fred, Sr.					:
							:
	v.						:		C-2023-3042898
							:
Philadelphia Gas Works				:



FIRST INTERIM ORDER 
DENYING RESPONDENT PHILADELPHIA GAS WORK’S 
MOTION FOR JUDGMENT ON THE PLEADINGS 


Before
Mark A. Hoyer
Deputy Chief Administrative Law Judge


This interim order denies the motion for judgment on the pleadings because there are issues regarding the termination notice and whether Philadelphia Gas Works is complying with the Public Utility Code and applicable law.     


HISTORY OF THE PROCEEDING


[bookmark: _Hlk58233751][bookmark: _Hlk160622913]On September 11, 2023, Steven Fred, Sr. (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (Respondent or PGW) alleging PGW is threatening to shut off his service or has already shut off his service and that there are incorrect charges on his bill.  Complainant alleged fluctuations in his gas bill for the following billing months: December 2020, January 2021, February 2021, March 2021, April 2021 and May 2021.  Complainant also wrote on the Formal Complaint form under the “Requested Relief” section that “Previous Docket to link C-2021-3026266.”    

		On October 2, 2023, PGW filed an Answer and New Matter.  PGW avers in New Matter that the instant Complaint is identical to the complaint filed by Mr. Fred at Docket No. C-2021-3026266.  PGW further avers that on March 29, 2022, the Commission issued a Final Order denying and dismissing the complaint and marking the docket closed at Docket No. C-2021-3026266.  PGW asserts that all the issues raised in the instant Complaint have been previously decided in a prior proceeding where the parties had an opportunity to appear and be heard, and that the instant Complaint is barred by the doctrine of res judicata.  On October 24, 2023, Mr. Fred filed a pleading which the undersigned finds to be a reply to PGW’s New Matter.  

On December 21, 2023, PGW filed a Motion for Judgment on the Pleadings.  No answer to the Motion for Judgment on the Pleadings has been filed by Complainant. 

On January 3, 2024, a Motion Judge Assignment Notice was served on the parties assigning this matter to me.

DISCUSSION

The Commission’s Rules of Administrative Practice and Procedure permit parties to file preliminary motions.[footnoteRef:1]  The Commission’s regulation at 52 Pa.Code § 5.102(a), permits any party to move for judgment on the pleadings or summary judgment after the pleadings are closed, but within such time as not to delay a hearing.  In addition to the pleadings, a motion for summary judgment must be based on depositions, answers to interrogatories, admission and supporting affidavits.[footnoteRef:2]  The presiding officer will grant a preliminary motion if the record shows that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.[footnoteRef:3]   [1:  	52 Pa.Code §§ 5.101-103.
]  [2:  	52 Pa.Code § 5.102(c).
]  [3:  	52 Pa.Code § 5.102(d)(1).  
] 


The moving party bears the burden of showing that no genuine issue of material fact exists and that she is entitled to a judgment as a matter of law.  The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.[footnoteRef:4]  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.[footnoteRef:5]  Judgment will be granted only where the right is clear and free from doubt. [4:  	First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa.Super. 1983); Mertz v. Lakatos, 381 A.2d 497 (Pa.Cmwlth. 1976).  
]  [5:  	Thomson Coal Company v. Pike Coal Company, 412 A.2d 466 (Pa. 1979).] 


Section 5.102 provides, in pertinent part, as follows:
 (a)  Generally. After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment. A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion. 
 (b)  Answers. An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion. The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories or further affidavits and admissions. 
 (c)  Motion for summary judgment. A motion for summary judgment must be based on the pleadings and depositions, answers to interrogatories, admissions and supporting affidavits. Documents not already filed with the Commission shall be filed with the motion. 
(d)  Decisions on motions. 
   (1)  Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law. * * *
52 Pa.Code § 5.102.  

The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.[footnoteRef:6]  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.[footnoteRef:7]  Judgment will be granted only where the right is clear and free from doubt.   [6:  	First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa.Super. 1983); Mertz v. Lakatos, 381 A.2d 497 (Pa.Cmwlth. 1976).  
]  [7:  	Thomson Coal Company v. Pike Coal Company, 412 A.2d 466 (Pa. 1979).] 


The claims raised by Mr. Fred in his complaint against PGW at Docket No. C-2021-3026266 cannot be re-litigated here.  These claims were already heard, an Initial Decision was issued and a Final Order of the Commission was entered on March 29, 2022, denying and dismissing the complaint and marking the docket closed.   

However, the undersigned concludes that the Complaint does raise the issue of termination.  There are genuine issues of material fact regarding the termination notice and PGW is not entitled to judgment as a matter of law.  The undersigned concludes that Philadelphia Gas Works’ motion does not meet the legal standards for judgment on the pleadings and therefore it is denied below.  An evidentiary hearing is needed here to obtain evidence on the termination issue raised in the Complaint.  

		THEREFORE,

		IT IS ORDERED:

		 That the Motion of Philadelphia Gas Works for Judgement on the Pleadings filed in the case of Steven Fred, Sr. v. Philadelphia Gas Works, at Docket No. C-2023-3042898, is denied. 

Date:  March 11, 2024						/s/				
							Mark A. Hoyer
								Deputy Chief Administrative Law Judge
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