BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Eric Konzelman					:	
							:
	v.						:		C-2019-3009218
							:
Metropolitan Edison Company			:
						


INTERIM ORDER
GRANTING RESPONDENT’S OBJECTIONS TO COMPLAINANT’S LATE-FILED EXHIBITS AND CLOSING THE EVIDENTIARY RECORD

		An evidentiary hearing convened on June 24, 2020.  Mr. Konzelman appeared on his own behalf.  He testified on his own behalf, but his exhibits had not yet been received at the time of the hearing.  Ms. Giesler and Ms. Lepkoski appeared on behalf of the Company.  The Company presented the testimony of John Ahr, Advisor for Regulatory Compliance.  Company’s exhibits PD-1, PD-2, PD-3, PD-4, JCA-1, and JCA-3 were admitted into the record.  During the hearing, I ordered Complainant to serve his proposed late-filed exhibits on the Company within ten days and advised the Company to file any objections to the proposed late-filed exhibits within ten days of service of Complainant’s proposed exhibits.  Further, I informed the parties I would issue a briefing order, setting a deadline for the filing of briefs. 

		Complainant served his fifteen proposed late-filed exhibits on me and the Company on June 26, 2020.  

		On July 9, 2020, the Company filed objections to Complainant’s proposed exhibits.  
		
		On October 8, 2020, the Commonwealth Court of Pennsylvania (Commonwealth Court) issued an Opinion in Povacz, et al. v. Pa. Public Utility Commission, 241 A.3d 481 (Pa. Cmwlth. 2020) (Povacz I), the first of several appeals involving PECO Energy Company’s 
	
2
(PECO) deployment of smart meter technology pursuant to Act 129, codified at 66 Pa. C.S. § 2807(f).  

In light of the Commonwealth Court’s decision in Povacz I, the Commission entered an Order and Notice, at Docket No. M-2009-2092655, on November 4, 2020, pursuant to 66 Pa. C.S. § 501, instituting a stay of certain formal complaint proceedings then-pending before the Commission involving challenges to EDC deployment of smart meter technology as being in violation of Section 1501 of the Code (November 4, 2020, Stay Order).  The November 4, 2020, Stay Order applied to and was docketed at the instant case.

		On August 16, 2022, the Supreme Court issued an Opinion and Order, Povacz, et al. v. Pa. Public Utility Commission, 280 A.3d 975 (Pa. 2022) (Povacz II).

After the Supreme Court’s decision in Povacz II, the Commission lifted the stay implemented by the November 4, 2020, Stay Order on November 9, 2023.  The Commission entered an Order at Docket No. M-2009-2092655, explaining that cases pending before the Office of Administrative Law Judge, such as the instant case, would proceed as directed by the assigned presiding officer. 

On December 11, 2023, I issued an Interim Order, directing Complainant to submit responses, if any, to the Company’s objections to his proposed late-filed exhibits by December 22, 2023; and directing the parties to submit briefs if any, by January 26, 2024, file any appropriate motion by January 26, 2024, and responses to motions by February 7, 2024.  

Complainant did not file any response to the Company’s objections and did not file a brief. 

The Company filed its brief on January 26, 2024, and did not file any motions.  

It is now appropriate to rule upon Respondent’s objections to Complainant’s proposed late-filed exhibits. 
		Complainant served fifteen proposed exhibits on June 26, 2020.  With the exception of two proposed exhibits, which are purportedly related to a California court case, all were articles printed off the internet.  Respondent objected to all of them on various grounds: hearsay, relevance, lack of authenticity, and inherent unreliability. 

		Hearsay is an out-of-court statement offered to prove the truth of the matter asserted.  Pa.R.E. 801; Bonegre v. Workers’ Compensation Appeal Board (Bertolini’s), 863 A.2d 68, 72 (Pa. Cmwlth. 2004). Ordinarily, hearsay evidence is inadmissible unless some exception applies.  Pa.R.E. 802.  The hearsay rule is somewhat relaxed in proceedings before administrative agencies.  Rox Coal Co. v. Workers’ Comp. Appeal Bd. (Snizaski), 570 Pa. 60, 807 A.2d 906 (2002).  The Commonwealth Court established what is commonly called the “Walker Rule” to apply to the use of hearsay evidence during administrative proceedings: (1)   hearsay evidence, properly objected to, is not competent evidence to support a finding, and (2) hearsay evidence, admitted without objection, will be given its natural probative effect and may support a finding, if it is corroborated by any competent evidence in the record, but a finding of fact based solely on hearsay will not stand.  Walker v. Unemployment Comp. Bd. of Review, 367 A.2d 366, 370 (Pa. Cmwlth. 1976).  The “Walker Rule” has been affirmed by the Pennsylvania Supreme Court.  Rox Coal Co. v. Workers’ Comp. Appeal Bd. (Snizaski), 570 Pa. 60, 807 A.2d 906 (2002).

		Several of the Complainant’s exhibits constitute or contain hearsay because they include out of court statements being offered for the truth of the matter asserted.  In addition, some of the exhibits contain hearsay within hearsay because the documents purport to quote from and/or characterize the views of third-parties.  Many of the exhibits quote, cite, or reference statements that were not written by the Complainant.  Moreover, the Complainant did not call any individuals, such as the authors of these various materials or the quoted declarants, to testify at the hearing and authenticate the statements therein.  Therefore, these are out of court statements being offered for the truth of the matters asserted.  There is no exception to the hearsay rule that would apply to these proposed exhibits to permit their admissibility.  

		
All of Complainant’s proposed exhibits are inadmissible hearsay.
		
	In addition to the proposed exhibits being inadmissible as hearsay, they also lack relevance and authenticity and are inherently unreliable.  

		Evidence is relevant if: (a) it has any tendency to make a fact more or less probable than it would be without the evidence; and (b) the fact is of consequence in determining the action.  See Pa.R.E. 401; Ecker v. Amtrak, 2015 Phila. Ct. Com. Pl. LEXIS 98 (Mar. 13, 2015), affirmed, 2015 Pa. Super. Unpub. LEXIS 3615 (Pa. Super. 2015); Parr v. Ford Motor Co., 109 A.3d 682 (Pa. Super. 2014), appeal denied, 2015 Pa. LEXIS 1150 (Pa. 2015) (Parr).  Even if evidence is relevant, such evidence may be excluded if its probative value is outweighed by a danger of one or more of the following: unfair prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or needlessly presenting cumulative evidence.  Parr, 109 A.3d at 697 (quoting Pa.R.E. 403).  

		The contents of several of the proposed exhibits are irrelevant because they address exposures other than the RF fields from the AMI meters being used by Met-Ed and largely do not address issues relevant to the installation of AMI meters in Pennsylvania.

		To satisfy the requirement of authenticating or identifying an item of evidence, the proponent must produce evidence sufficient to support a finding that the item is what the proponent claims it is.  See Pa.R.E. 901(a).  When a party offers evidence contending either expressly or impliedly that the evidence is connected with a person, place, thing, or event, the party must provide evidence sufficient to support a finding of the contended connection.  Pa.R.E. 901, cmt. (citing Commonwealth v. Hudson, 414 A.2d 1381 (Pa. 1980); Commonwealth v. Pollock, 606 A.2d 500 (Pa. Super. 1992)).

		Many of the Complainant’s proposed exhibits lack authenticity and are inherently unreliable because they are incomplete portions of documents or are documents from unknown authors or from authors who have not been called as a witness in this proceeding.  Certain of these documents appear to have been sourced from the websites of anti-EMF/RF advocacy groups, and these types of anonymous and/or advocacy materials cannot be relied on as providing reliable and balanced statements about medical and scientific issues.  Met-Ed has not been provided the opportunity to cross examine the authors of these documents.  The record does not contain information on who the authors are, their qualifications, the basis for their claims, or what potential biases they may have.  Simply, just because a document is available online, it does not necessarily mean the document contains accurate or reliable information.  

		Therefore, Respondent’s objections to Complainant’s proposed exhibits are sustained.  The Complainant’s proposed late-filed exhibits are not admitted and are not part of the evidentiary record.  

THEREFORE, 

IT IS ORDERED:

1. That the Company’s Objections to Complainant’s proposed late-filed exhibits are sustained.  

2. That Complainant’s fifteen proposed exhibits served upon me on June 26, 2020, are not admitted into the evidentiary record.   

3. That the evidentiary record in this matter is closed. 

4. That an Initial Decision will be issued in this proceeding forthwith.


[bookmark: _Hlk505862083]Date:   March 5, 2024							/s/				
							Emily I. DeVoe
							Administrative Law Judge
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