BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pennsylvania Public Utility Commission,		:
Bureau of Investigation and Enforcement		:
							:
	v.						:		C-2023-3037385
:
Jerome McCree, Sr.					:


FIRST INTERIM ORDER 

Requiring Respondent to File 
More Specific Pleading

		On July 6, 2023, the Pennsylvania Public Utility Commission (Commission), through its Bureau of Investigation and Enforcement (BIE, or Complainant) filed a formal complaint (Complaint) with the Commission against Jerome McCree, Sr. (Mr. McCree or Respondent) alleging Mr. McCree operated a vehicle for the purpose of transporting passengers for compensation, in call or demand service, within the Commonwealth of Pennsylvania without first receiving a certificate or authority from the Commission, in violation of 66 Pa. C.S. § 1101.   BIE requested payment of a $1,000 civil penalty and such other remedy as the Commission may deem appropriate including possible suspension of Respondent’s vehicle registration.

		On August 23, 2023, BIE re-served the Complaint on Mr. McCree by First Class mail, after the Complaint served on July 6, 2023 by Certified Mail was returned to the Commission by the United States Postal Service as “unclaimed.”

On September 18, 2023, Mr. McCree responded to the Complaint by filing an undated response which stated:  
I, Jerome B McCree Sr., request a hearing before an administrative judge.  At this time, I will not make any legal arguments against the allegations until I seek legal counsel.
On November 27, 2023, Mr. McCree responded to the Complaint for a second time by filing an undated response which stated:  
I, Jerome B McCree Sr., request a hearing before an administrative judge.  At this time, I will not make any legal arguments against the allegations until I seek legal counsel.

		On December 28, 2023, BIE filed its Preliminary Objections to Legal Insufficiency and Insufficient Specificity (Preliminary Objections), which BIE served on Mr. McCree via Certified First Class Mail.  In its Preliminary Objections, BIE argued Mr. McCree failed to advise the Commission or BIE what was the nature of his defense, failed to admit or deny any allegation of the Complaint and failed to state concisely the facts and matters of law upon which Mr. McCree relied upon in filing his undated responses.  BIE asserted the an undated responses were not “pleadings” because the documents failed to include all five required elements for an answer to a formal complaint.  

Further, BIE contended that, even if the presiding officer finds any of the undated responses is a “pleading,” BIE requested the Commission determine that the responses fail to contain sufficient specificity, pursuant to 52 Pa. Code §§ 5.101(a)(3) and (c).[footnoteRef:1] BIE requested the Commission issue a decision that grants the Preliminary Objections for Legal Insufficiency and Insufficient Specificity and direct Respondent (Mr. McCree) to file an answer that conforms to the requirements of 52 Pa. Code § 5.61. [1:  Provisions at 52 Pa. Code § 5.101, preliminary objections are available to any party and must state specifically the legal and factual rounds relied upon when requesting relief from the Commission.  The six specified grounds upon which preliminary objections must be based include in sufficient specificity of a pleading and legal insufficiency of a pleading.   ] 


		Provisions at 52 Pa. Code § 5.61(a), (b) and (c) state:

(a)  Time for filing. Unless a different time is prescribed by statute, the Commission, or the presiding officer, answers to complaints and petitions shall be filed with the Commission within 20 days after the date of service.
   (1)  Answers to motions shall be filed within the 20 days provided by § § 5.102 and 5.103 (relating to motions for summary judgment and judgment on the pleadings; and motions).
   (2)  Answers to preliminary objections shall be filed within the 10 days provided by § 5.101 (relating to preliminary objections).

(b)  Form of answers to complaints. The answer must be in writing and:
   (1)  Set forth in paragraphs numbered to correspond with the complaint.
   (2)  Advise the parties and the Commission as to the nature of the defense.
   (3)  Admit or deny specifically all material allegations of the complaint.
   (4)  State concisely the facts and matters of law relied upon.
   (5)  Include a copy of a document, or the material part of a document when relied upon in the answer. If the writing or a copy is not available, the answer must set forth that the document is not available and the reason, and set forth the substance of the document.

(c)  Failure to file an answer to a complaint. A respondent failing to file an answer within the applicable period may be deemed in default, and relevant facts stated in the pleadings may be deemed admitted.

On January 10, 2024, Mr. McCree responded to the Preliminary Objections by filing an undated response which stated:  
I, Jerome B McCree Sr., request a hearing before an administrative judge.  At this time, I will not make any legal arguments against the allegations until I seek legal counsel.

		On March 4, 2024, this matter was assigned to the presiding officer listed below, as Motions Judge, to resolve the Preliminary Objections of BIE.

Discussion

		Respondent’s two-sentence responses are wholly inadequate as responses to the Complaint, which Complaint asks the Commission to fine Mr. McCree at least $1,000 and possibly suspend his vehicle’s registration by the Pennsylvania Department of Transportation.  BIE has the right to expect a respondent in this type of proceeding to indicate the basis for a respondent’s objections, so BIE can prepare for an administrative hearing in a knowing manner.  A respondent who refuses to provide that information in the form of an answer risks having the Commission make a determination in favor of BIE without an administrative hearing in front of an Administrative Law Judge.  To obtain an administrative hearing, a respondent must do more than indicate that he/she wants a hearing before an administrative law judge.

In all, BIE notified Mr. McCree about the Complaint in four different ways: (1) by certified mail mailed on July 6, 2023; (2) by publishing the Complaint in the Pennsylvania Bulletin on August 19, 2023; (3) by mailing the Complaint to Mr. McCree on August 23, 2023; and (4) by mailing a final fine letter to Respondent on September 13, 2023.  

		In all, Mr. McCree responded to the Complaint on three occasions by providing three separate but identical responses on September 18, 2023; November 27, 2023; and on January 10, 2024.  In each response, Mr. McCree stated the following: 
I, Jerome B McCree Sr., request a hearing before an administrative judge.  At this time, I will not make any legal arguments against the allegations until I seek legal counsel.

		BIE is correct that none of Mr. McCree’s responses are responsive to the Complaint.  While apparently Respondent (Mr. McCree) is not represented by an attorney, unrepresented individuals who are parties to a proceeding before the Commission must comply with the Commission’s regulations and orders, just as BIE must comply with the Commission’s regulations and orders.  Further, Mr. McCree has been aware of BIE’s Complaint for at least six months, but his only action has been to send in the same nonspecific response three times.  Those responses are not sufficient.  

Individuals such as Mr. McCree, who are a party to a proceeding before the Commission and/or an Administrative Law Judge, are not required to obtain the services of an attorney and are permitted to represent themselves before the Commission in a formal proceeding, such as this case.[footnoteRef:2]  Accordingly, the fact that a party has not retained an attorney prior to a hearing is not sufficient grounds to delay a hearing.   [2:  	52 Pa. Code § 1.21.] 


Mr. McCree is not treating BIE fairly by refusing to indicate the basis for his objection to the Complaint.  However, since Mr. McCree has indicated on three occasions that he wants a hearing before an administrative law judge, he will be given one more opportunity to indicate – in writing and with specificity – what his legal responses and defenses are with sufficient specifics to enable BIE to prepare for the administrative hearing.  If Mr. McCree provides a specific Answer, an initial haring will be scheduled where can provide proof the Complaint should be dismissed against BIE.

Accordingly, Mr. McCree will be ordered, in the Ordering Paragraphs below, to provide a specific answer to the Complaint on or before Friday, April 12, 2024.  Mr. McCree must file a written response to the Complaint which uses paragraphs numbered to correspond with the numbered paragraphs in the Complaint, states the nature of the defense, admits or denies specifically all material allegations in the Complaint, states concisely the facts and matters of law the party relies on, and includes a copy of a document if relied upon in the answer.[footnoteRef:3]  If a party ever fails to file an answer may be deemed in default, and relevant facts stated in the Complaint may be deemed admitted.[footnoteRef:4]  Failure to provide a specific answer, pursuant to the requirements of 52 Pa. Code § 5.61, may result in an Order from the Commission that grants the relief requested in the Complaint, i.e., fines Mr. McCree the amount of $1,000 and requests the Pennsylvania Department of Transportation suspend the vehicle registration for Mr. McCree’s vehicle.   [3:  	52 Pa. Code § 5.61(a)(2).]  [4:  	52 Pa. Code § 5.61(c).] 


		THEREFORE, 

IT IS ORDERED: 

		1.	That Respondent, Jerome McCree, Sr., must file a specific Answer, with the Commission’s Secretary’s Bureau, on or before 4:00 p.m. on Friday, April 12, 2024.  

2.	That Respondent, Jerome McCree, Sr., must mail a copy of the Answer to the presiding officer and the Commission’s Bureau of Investigation and Enforcement, by either First Class Mail or by email by April 12, 2024.  Failure to respond to this Interim Order by 4:00 p.m. on that date may result in granting the request of the Bureau of Investigation and Enforcement to fine Mr. McCree the sum of $1,000 plus seek suspension of the vehicle registration with the Pennsylvania Department of Transportation.

3. 	That an initial hearing will be scheduled before an Administrative Law Judge if Respondent, Jerome McCree, Sr., provides a specific Answer on or before April 12, 2024.  The failure of Respondent to file a specific Answer on or before April 12, 2024, may result in granting the requests of the Bureau of Investigation and Enforcement without an initial hearing.


Date:  March 5, 2024						__________/s/______________
								Katrina L. Dunderdale
								Administrative Law Judge
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