BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Ann Marie Luyando					:
							:		
	v.						:		F-2022-3034600
							:
Newtown Artesian Water Company 			:



SCHEDULING ORDER

The purpose of this Order is to memorialize the results of the discussions and oral 
rulings made at a prehearing conference held on February 29, 2024.

Background

On August 10, 2022, Ann Marie Luyando (“Complainant”) filed with the Pennsylvania Public Utility Commission (“Commission” or “PUC”) a Formal Complaint (“Complaint”) against the Respondent, Newtown Artesian Water Company (“Newtown Water” or “Company”).[footnoteRef:1]  In her Complaint, Ms. Luyando seeks to prevent Newtown Water from replacing her analog water meter with a smart meter.  The Complainant alleges, inter alia, that smart meters are unsafe and unhealthy. [1: 	         This Formal Complaint is a timely appeal from a determination of the Complainant’s informal complaint by the Commission’s Bureau of Consumer Services (BCS) at BCS No. 3835445. A timely BCS appeal is subject to de novo review, meaning it will be based on the record developed at the evidentiary hearing.  52 Pa. Code § 56.173(a).] 


The Complaint was served on the Respondent by the Secretary’s Bureau on August 22, 2022.  However, after the expiration of the time for filing a responsive pleading expired, and no responsive pleading was filed, the Commission scheduled an evidentiary hearing for November 29, 2022, and the case was assigned to me as the assigned Administrative Law Judge (“ALJ”) to preside over this matter.  
After my review of this matter, by notice issued on October 28, 2022, I converted the evidentiary hearing to a prehearing conference.  Subsequently, Ms. Luyando requested that the prehearing conference be continued, which request was granted.  By notice dated November 10, 2022, the prehearing conference was rescheduled for January 12, 2023.

The prehearing conference convened on January 12, 2023, as scheduled.  Ms. Luyando appeared and represented herself.  The Company was represented by Mr. T. J. Walsh, Esquire, along with a representative from the Company, Mr. Dan Angove, general manager of Newtown Water.  At this conference, Attorney Walsh explained, both on and off the record, that Newtown Water needed to update with the Secretary’s Bureau its proper contact for accepting service from the Commission.[footnoteRef:2]  [2:  	Attorney Walsh explained that service on the Company was made via an email address to a Company employee who was no longer working at the Company; hence, the Company had not yet seen the Complaint.  Attorney Walsh made assurances that the Company would immediately update the proper service  information with the Secretary’s Bureau.  (See, Tr. at 5).] 


As a result of discussions at this conference, the parties agreed to engage in settlement discussions, which were already occurring, in an effort to resolve this matter.  The parties also agreed to exchange information related to the proposed smart meter.  By Prehearing Order dated January 13, 2023, I memorialized the results of this discussion and gave the parties additional time to engage in further settlement discussion, and directed that a status report be provided to me.   

On January 25, 2023, the Respondent filed an Answer and New Matter (“Answer”) which, inter alia, denied the material allegations in the Complaint and requested that the Complaint be dismissed. 
		
Subsequently, I received several status reports from the parties which indicated that it was unlikely this matter could be resolved. 

By Order dated April 10, 2023, and considering that the matter could not be 
resolved, I stayed this proceeding pursuant to the Commission’s Order at Smart Meter Procurement and Installation, Docket No. M-2009-2092655 (Order entered November 4, 2020) (“Stay Order).  The Stay Order directed that any formal complaint filed with the Commission on or after November 4, 2020, challenging an electric distribution company’s deployment of smart meter technology as being in violation of Section 1501 of the Code, 66 Pa.C.S. § 1501, is to be stayed until the Commission takes further action to lift the stay. Although the Stay Order applied to electric smart meters, I found its reasoning applicable to water smart meters alleging a Section 1501 violation, as in the instant case, and, hence, this proceeding.  (See 4/10/2023, Order for a fuller discussion of this issue).  

My 4/10/2023, Order also directed that if any party believed that the Commission’s 
Stay Order should not be applied to the instant proceeding, that either party must file a Motion requesting this matter not be stayed and the reason(s) therefor.  (See, 4/10/2023, Order, p. 3).  No party filed a Motion objecting to staying this matter.

On November 14, 2023, the Commission lifted its Stay Order (“2023 Order”).

On December 14, 2023, a further prehearing conference was scheduled for 
February 29, 2024.  

On December 18, 2024, my Prehearing Order was issued explaining the purpose 
of this further prehearing conference including, inter alia, being prepared to discuss the status of this case, the litigation process, including a proposed litigation schedule, anticipated number of witnesses, and any other procedural matters.[footnoteRef:3]  [3:       My 12/18/2024 Prehearing Order also referred the parties to the decision of the Supreme Court of Pennsylvania in Povacz v. Pa. PUC, 280 A.3d 975 (Pa. 2002) (Povacz II), and the Commission’s 2023 Order lifting its stay. In particular, the parties were directed to page 5 of the 2023 Order at which the Commission notes the customer’s burden of proof, as explained by the Court.  

The Court clarified the burden of proof required to support a claim that the installation of an electric smart meter violates the safe and reasonable service requirement of Section 1501 of the Public Utility Code.  Specifically, the Court held that to prove that an electric smart meter is unsafe service under Section 1501, a complainant must support that allegation with medical or expert testimony.  A copy of the Supreme Court’s decision can be downloaded here:  https://www.pacourts.us/assets/opinions/SUPREME/out/J-77-A-L-2021mo.pdf 
] 


On February 17, 2024, Ms. Luyando filed a 71-page document, inclusive of several exhibits, titled “Rebuttal and New Matter of Complainant to Respondent’s Untimely Answer Filed on 1/25/2023.”  It was not endorsed with a notice to plead.  On February 27, 2024, the Company filed a Reply to that portion of the 71-page document captioned as “New Matter.”  In its Reply, the Company admitted the date of filing its Answer to the Complaint, but denied the material allegations of fact alleged and conclusions of law in the Complainant’s New Matter. 

Prehearing Conference February 2024

The prehearing conference convened on February 29, 2024, as scheduled.  Ms. 
Luyando appeared and represented herself.  The Company was represented by Attorney Walsh.  Various procedural matters were discussed.  During the discussion of the Complainant’s “objection” to the untimeliness of the Company’s Answer, the Company moved to have its Answer admitted, nunc pro tunc, which motion I granted.[footnoteRef:4]  Next, to the extent that Ms. Luyando “objected” to my 4/10/2023, Order that stayed this matter, said objection was overruled as untimely and the failure of Ms. Luyando to sufficiently explain how she was prejudiced by said stay.[footnoteRef:5]  The parties also indicated that, to a certain extent, some discovery was already conducted. [4:  	As noted above, the Complainant did not timely file any timely Motion raising this issue. Even if she had, I deem it a proper exercise of my discretion to grant the filing nunc pro tunc, based in large part on the discussion held at the first prehearing conference on January 12, 2023, which addressed this service issue. See, 52 Pa. Code § 1.15(b) (allowing for oral motions made before the presiding officer during the course of the proceeding).
]  [5:            I note that the Complainant did not at any time from the date of the 4/10/2023, Order until her filing on February 17, 2024, raise any objection to the stay, as instructed in said Order.  ] 


Next, a litigation schedule was discussed.  Ms. Luyando requested that, due to her 
schedule of several medical appointments, that a hearing be held in the afternoon on any of the dates between June 9 - 22, 2024.  Mr. Walsh agreed to email me, copying the Complainant, to which, if any, of these proposed dates would be acceptable to the Company, after checking with the availability of any potential Company witnesses.  On March 4, 2024, Attorney Walsh so emailed me, copying the Complainant, with various corresponding dates, but noted that it may or may not pursue an expert witness and if so, the expert’s availability was currently unknown, but would be provided if and when known.
		As stated above, the purpose of this Order is to memorialize the results of the various procedural matters discussed at the prehearing conference and oral rulings made.

THEREFORE,

IT IS ORDERED:


1. NUNC PRO TUNC.  That the oral request of Newtown Artesian Water 
Company to file an Answer and New Matter nunc pro tunc is formally granted, and the Answer and New Matter filed by Newton Artesian Water Company on January 25, 2023, is hereby filed nunc pro tunc.  

2. OBJECTION TO STAY.  That to the extent the Complainant objects to 
this matter being stayed by my Order dated April 10, 2023, said objection is formally overruled as untimely and the failure to Complainant to sufficiently explain how she was prejudiced by said stay. 

3. DISCOVERY  
a.  That the parties shall conduct discovery pursuant to 52 Pa. 
Code §§ 5.321- 5.373.  I encourage the parties to cooperate and exchange information on an informal basis.  The parties are expected to cooperate rather than engage in numerous or protracted discovery disagreements that require my participation to resolve.  If this process fails, the parties have recourse to the Commission’s procedures for formal discovery, as herein modified by this Order.  See, for example, 52 Pa. Code § 5.342(g) (motion to compel).

The parties must not send the undersigned Administrative Law Judge any 
discovery requests, responses or material or cover letters, unless attached to a motion to compel.  All motions to compel must contain a certification of the party, or from counsel if represented, regarding the informal discovery undertaken and their efforts to resolve their discovery disputes informally.  If a motion to compel fails to contain such certification, the undersigned will contact the parties and direct them to pursue informal discovery.  The parties are reminded that there are limitations on discovery and sanctions for abuse of the discovery process. 52 Pa. Code §§ 5.361, 5.371- 5.372.   

For convenience of the parties, the Commission’s rules of procedure can be 
found here: https://www.pacodeandbulletin.gov/Display/pacode?titleNumber=052&file=/secure/pacode/data/052/052toc.html&searchunitkeywords=&operator=OR&title=null

b.  That, on or before March 29, 2024, the Complainant, if she wishes 
to present expert testimony, including but not limited to medical or technical testimony, must provide to the Company in writing, the name and business address of that expert and a written summary of the expected testimony of that expert.  If no expert testimony will be presented, the Complainant shall provide a writing to the Company indicating this fact.

c.    That, on or before April 26, 2024, the Company, if it wishes to 
present expert testimony, including but not limited to medical or technical testimony, must provide to the Complainant, in writing, the name and business address of that expert and a written summary of the expected testimony of that expert.  If no expert testimony will be presented, the Company shall provide a writing to the Complainant indicating this fact. 

d. That, on or before May 10, 2024, the parties shall conclude 
discovery in this proceeding. 

e.    That on or before May 10, 2024, unless required to provide such 
documentation by Order or pursuant to Commission discovery or other regulations) the parties shall exchange expert reports for all experts the parties intend to offer as witnesses in this proceeding, which shall include an identification of the specific materials or other documents upon which the witness will rely or reference, and setting forth the specific facts and opinions to which each such witness will testify.   See, 52 Pa. Code § 5.324. 

4. Date and Time of Telephonic Evidentiary Hearing.  An evidentiary 
hearing will be held by telephone on: 

Thursday, June 13, 2024, beginning at 1:00 p.m. 
and 
Tuesday, June 18, 2024, beginning at 1:00 p.m. (if necessary)

To participate in the hearing, you must dial the toll-free number listed below.  You will be prompted to enter a PIN number, which is also listed below.  You will be asked to speak your name, press the # key, and then the telephone system will connect you to the hearing.  If you have any witnesses you want to have present during the hearing who are participating from a separate phone, you must provide them with the telephone number and PIN Number. 

   Toll-free Bridge Telephone Number:  877-929-1529
  PIN Number:     27666478

5. FAILURE TO APPEAR:  You must attend the hearing and present 
evidence on the issues raised in the pleadings.  You may lose the case if you do not take part in this hearing and present evidence on the issues raised.  Your case may be dismissed “with prejudice” which means that you will be barred from filing another complaint raising the same claim(s) and issue(s) presented in the dismissed complaint.

6. PRESENTING EXHIBITS.   If you intend to present any documents or 
exhibits for my consideration at the telephonic evidentiary hearing, you must email one (1) copy to me at gchiodo@pa.gov and one (1) copy each must be sent to the other party.  All copies must be received at least seven (7) business days before the hearing.   Proposed exhibits should be properly pre-marked for identification purposes.  Do not file your proposed documents with the Secretary’s Bureau.  But, you should file a Certificate of Service indicating service to every other party.

Do not include account numbers or any other personally identifiable information (PII), such as social security numbers, in your documents or exhibits.  It is the parties’ responsibility to redact any PII contained within a document or exhibit before submitting it into the record.

Note that attachments to your Complaint or Answer are not admitted into the record unless submitted separately.  You should have all pre-served exhibits with you at the time of the hearing.  This hearing may be your only opportunity to present evidence in support of your complaint.

If you do not have access to email, you must mail your proposed exhibits to me at the mailing address below and to every other party at their mailing address (see Service List attached).   All copies must be received at least seven (7) business days before the hearing.  

7. FILING AND SERVING DOCUMENTS.  When you file a document, 
you must provide the original to the PUC and serve a copy to the other party or parties.  Instructions on how to file with the PUC and serve other parties are provided below.

A. FILING DOCUMENTS

(1)	E-FILING. To file with the PUC, the PUC offers a free e-Filing Subscription Service.  This service allows a user to file documents electronically and receive an automatic email notification whenever a document is added, removed, or changed on the PUC website in a specific case. For information and to subscribe to this service, visit the PUC’s website at: https://www.puc.pa.gov/filing-sources/efiling/

(2)	PAPER FILING.  If you do not have the capability to open and use an e-Filing account, you may file paper documents with the Secretary of the Commission. Filing of paper documents may be hand delivered or sent to: 
Secretary
PA Public Utility Commission
400 North Street
Harrisburg, PA 17120
(3)	CONFIDENTIAL MATERIAL.  If a filing contains confidential or proprietary material, the filing should be submitted by overnight delivery to ensure arrival.  

B. SERVING DOCUMENTS

(1)	SERVING OTHER PARTIES.  When you file documents with the PUC, you must also serve a copy on the other party or parties.  You may serve a copy by U.S. First-Class Mail or by hand.  You may also serve a copy by eService or email, if the other party has agreed to electronic service.  For your convenience, a copy of the PUC’s current service list of all parties to this proceeding is enclosed with this Order.

(2)	SERVING THE PRESIDING OFFICER.  Be sure that you serve me directly with a copy of any document that you file in this proceeding at the time of its filing.  You must email one (1) copy to me at gchiodo@pa.gov.  If you do not have access to email, you must serve me by mail, addressed to:	

Administrative Law Judge Gail M. Chiodo
PA Public Utility Commission
400 North Street
Harrisburg, PA  17120


If you send me any correspondence or document, you must also send a copy of that correspondence or document to every other party.

8. BURDEN OF PROOF.   The Complainant, Ms. Ann Marie Luyando, 
bears the burden of proof and must present evidence sufficient to demonstrate that the utility, Newtown Artesian Water Company, has violated the Public Utility Code, a Commission Regulation or order of the PUC. 

9. ACCOMMODATION.    Any party who needs an accommodation for a 
disability in order to participate in this hearing process may request one.  Please call the PUC scheduling office at least ten (10) business days prior to your hearing to submit your request.
	
		If you require an interpreter to participate in the hearing, we will have an interpreter present.  Please call the scheduling office at the PUC at least ten (10) business days prior to your hearing to submit your request.

Scheduling Office: (717) 787-1399
The AT&T Relay Service number for persons who are deaf or hearing-impaired is: 
1-800-654-5988.


10. CONTACT INFORMATION.    If your e-mail address or telephone 
number changes during the course of the proceeding, you must immediately update the Office of Administrative Law Judge by calling 717-787-1399.

11. HEARING PROCEDURES.  Although the hearing is being conducted 
telephonically for the convenience of the parties, it is still a formal hearing and will be conducted in accordance with the PUC’s Rules of Practice and Procedure at 52 Pa. Code Chapters 1, 3, and 5. 
Also, be sure to participate from a location, and using a phone, where background noise will be minimized, and the reception is clear.

12. MODIFICATION.  Any of the provisions of this Order may be modified 
by an interim order entered into the record upon motion and good cause shown by a party.

13.  PREHEARING CONFERENCE.  In the interests of moving this matter 
forward and judicial efficiency, any party may request a prehearing conference by emailing me, copying the other party, with a reason for the request.   After receiving a response to the requesting party’s request, a prehearing conference may, in my discretion, be scheduled, and regardless of whether the other party agrees to one.  


14.  FURTHER INFORMATION.  A guide to participating in a Formal 
Complaint proceeding is available on the PUC’s website at: https://www.puc.pa.gov/complaints/formal-complaints


Date:  March 5, 2024								/s/			
								Gail M. Chiodo
								Administrative Law Judge
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ANN MARIE LUYANDO
4 MAGNOLIA DR
NEWTOWN PA  18940
267.917.5854
madisoncedric166@gmail.com
Served via email and first class mail

THOMAS J WALSH III ESQUIRE
3655 ROUTE 202 SUITE 105
DOYLESTOWN PA  18902
267.247.5024
215.962.3956
twalsh@twalshlaw.com
Accepts eService
(Counsel for Newtown Artesian Water Company.)




