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Petition of CSX Transportation Inc to reassign  :  P-2015-2465847 
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structure where Bort Road (T-270)    : 
crosses above CSX Transportation Inc's   : 
tracks (DOT#524035A)     : 
in Northeast Township, Erie County   : 
 
 
 

INTERIM ORDER #1  
DIRECTING THE FILING OF STATUS REPORT 

 
 

On January 29, 2015, CSX Transportation, Inc. (“CSX”) filed a Petition with the 

Pennsylvania Public Utility Commission (“Commission”).  In this Petition, CSX requested that 

maintenance responsibility for the bridge structure where Bort Road (T-270) crosses above 

CSX’s tracks in Northeast Township, Erie County (“the Township”), be reassigned from it to the 

Township.1  CSX in its Petition contended that maintenance responsibility should be reassigned 

to the Township because replacement of the bridge will be necessary in the coming years, and 

the Township, as the owner of the bridge, is the only party capable of securing the funding 

necessary for its replacement.  CSX argued that the Township has not taken the steps necessary 

to secure funding for the bridge’s replacement and that maintenance reassignment would provide 

the needed drive for the Township to secure the necessary funding.  The Petition was docketed at 

P-2015-2465847.2 

 

On February 23, 2015, the Township filed an Answer with New Matter to the 

2015 Petition.  The Township argued that it is not the owner of the bridge in question and 

therefore cannot apply for funding for the bridge.  The Township also argued that maintenance 

and, if need be, replacement of the bridge is the responsibility of CSX.  In its New Matter, the 

 
1  The Commission assigned maintenance responsibility for the bridge at issue to CSX by 

Commission Order, entered October 31, 1988, at Docket No. I-870042 (“1988 Order”). 
 

2  This Petition will be referred to as the “2015 Petition” in this Order. 
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Township argued that maintenance responsibilities have been assigned via the 1988 Order and 

thus the relief requested in the 2015 Petition is barred by the doctrine of res judicata.  The 

Township requested that the Commission deny the Petition. 

 

The Commission scheduled a field investigation for March 12, 2015, in this 

matter.  The field investigation was cancelled, at the request of the Pennsylvania Department of 

Transportation (“PennDot”) to permit time for the Township to conduct a road connectivity 

study. 

 

On March 13, 2015, CSX filed a Reply to the Township’s Answer with New 

Matter.  CSX admitted that it had current maintenance responsibilities over the bridge, but 

denied that the doctrine of res judicata applied to the Petition, noting that the Commission may 

amend any Order made by it (citing to 66 Pa.C.S. § 703(g) and 52 Pa.Code. § 5.572(d)). 

 

On January 25, 2024, CSX filed a Petition to Assign Proceeding to Office of 

Administrative Law Judge for Scheduling of a Hearing (“2024 Petition”).  In the 2024 Petition, 

CSX requested that this matter be scheduled for a hearing and subsequently order that 

maintenance responsibility for the bridge be reassigned to the Township and/or Erie County to 

pursue available funding for the bridge reconstruction, or order that the crossing be abolished.3  

CSX referenced the 2015 Petition in the 2024 Petition and included the 2015 Petition as an 

attachment.  Also attached to the 2024 Petition were the results of the connectivity study for 

which the March 12, 2015, field investigation was cancelled. 

 

On February 13, 2024, the Township filed an Answer with New Matter to the 

2024 Petition.  In its Answer, the Township argued that maintenance responsibility over the 

bridge was decided in the 1988 Order and as such CSX’s 2015 Petition is barred by the doctrine 

of res judicata, and that it is not the owner of the bridge and thus cannot obtain funding for the 

bridge’s replacement. 

 

 
3  The Certificate of Service indicates that this Petition was served on Erie County, via its Solicitor. 
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On February 19, 2024, CSX filed a Reply to the Township’s Answer with New 

Matter to the 2024 Petition.  CSX argued that the Township is the owner of the bridge and that 

the Township, or Erie County, are the entities that must seek funding for its replacement. 

 

On March 15, 2024, a Prehearing Conference Order was issued, assigning this 

matter to the undersigned and scheduling a prehearing conference for April 17, 2024. 

 

On April 17, 2024, the prehearing conference was held as scheduled.  CSX, 

PennDot, and the Township participated in the conference.  Various procedural matters were 

discussed during the conference, including whether or not this matter was appropriately before 

the Office of Administrative Law Judge.4  It was concluded at the conference that this matter 

would proceed towards an evidentiary hearing.  In that regard, this Order memorializes the 

discussion held during the conference concerning the filing of a Status Report by CSX, which 

will propose a litigation schedule for this proceeding. 

 

ORDER 

 

 

THEREFORE, 

 

IT IS ORDERED: 

 

1. That on or by the close of business, May 1, 2024, CSX shall file a Status 

Report in this proceeding.  The Status Report shall propose a litigation schedule that has been 

agreed upon by all parties (CSX, PennDot, and the Township) to this case.  The proposed 

litigation schedule should propose dates/deadlines for the following: 

 
a. Close of discovery 
b. Submission of testimony 
c. Hearings (including whether the parties are requesting in-person or 

telephonic hearings) 
d. Main and Reply Briefs 

 
4  See March 15, 2024, Prehearing conference order. 
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2. That all parties shall review the regulations relating to discovery, specifically 

52 Pa.Code § 5.331(b), which provides, among other things, that “a party shall initiate discovery 

as early in the proceedings as reasonably possible,” and 52 Pa.Code § 5.322, which encourages 

parties to exchange information on an informal basis.  All parties are urged to cooperate in 

discovery.  There are limitations on discovery and sanctions for abuse of the discovery process.  

52 Pa.Code §§ 5.361, 5.371 – 5.372. 

 

3. That you must serve the Presiding Officer directly with a copy of any 

document that you file in this proceeding at alphonarno@pa.gov.  If you send any 

correspondence or document to the Presiding Officer, you must send a copy to all other parties.  

For your convenience, a copy of the Commission’s current service list of the parties to this 

proceeding is enclosed with this order.  

 
4. That the parties shall stipulate to any matters they reasonably can to 

expedite this proceeding, lessen the burden of time and expense in litigation on all parties and 

conserve precious administrative hearing resources.  52 Pa.Code §§ 5.232 and 5.234.  All 

stipulations entered into by the parties shall be reduced to writing, signed by the parties to be 

bound thereby, and moved into the record during the hearings in this case.  An exception to this 

requirement may occur when circumstances warrant.  If so, an oral presentation of a stipulation 

is permissible, if it is followed by a reduction to writing as herein directed. 

 
5. That the parties are to confer amongst themselves in an attempt to resolve all 

or some of the issues associated with this filing.  The parties are reminded it is the Commission’s 

policy to encourage settlements.  52 Pa.Code § 5.231(a).  The parties are strongly urged to 

seriously explore this possibility. 

 

 

 

Date: April 17, 2024 ___________/s/___________________ 
   Alphonso Arnold III 
   Administrative Law Judge 

mailto:alphonarno@pa.gov
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